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Axe. or Ag. or Agr. 
Adj. 

* 

Adm. 

A/s. 

Ann. 


Ante & •po/t . 


B. or C. B. 

B. M. 

B. N. P. 

B . R. 

B. R. H. 


B. S. C. 

Bend. 

BK Com* 


ANATIONS. 



Accord or Agreed* 

Adjudged: fometimes, adjouili- 
ed. 

Admitted. 

Liber Afflfarum. The reference 
by Placita. 

Annaly; or Cafes in the King’s 
j Bench, in the time of Lord 
Hardwicke. 

Where thefe References (land 
alone, they are generally to 
the fame Divilion, or Subdi- 
vifion. 

B. 

Common Bench, or Common 
Pleas. 

Burrow's Reports, in the time c£ 
Lord Mansfield. 

Buller’s Law of Nifi Prii-s. 

King’s Bench. 

Annaly, or Cafes in the King’s 
Bench, in the time of Lend 
Hardwicke. 

Burrow’s Settlement Cafes, 

Bendloe’s Reports. 

Blackftonq’s Commentaries. y'C 

b 2 Bty 



Bo. R. Aft. 
Bro. 

Brown l 
Bunb. 

Burr. 
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Booth of Real A&ions. 
Brooke’s Abridgment. 
Brownlow’s Reports. 
Bunbury’s Reports. 
Burrow’s Reports/ 



C. B. 

C. P. p 

c. r. r. 

Ca.' Ch. 
jd Ca. Ch. 

Jj 2, & 3 Ch * R. 


Ca. P.or Qa. Pari. 
Cart. 

Carth. 

Ch. R. 


Co. Lit. 
Com. Dig. 
Cent. 



Common Bench. 

Common Pleas. 

Cafes in the time of Lord Tal¬ 
bot. 

Cafes in Chancery. 

3d Vol. of Cafes in Chancery; 
or, Seled: Cafes in Chancery. 

Reports of Cafes in Chancery, 
temp. Cha. I. &c. examined 
with 34 Ed. Fo. 1736, by 
the pages of the 8vo Edition, 
which are there preferved in 
the margin. Note, 1 Ch. R. 
contains the argument on the 
jurifdiftion of the chancery, 
which is deferibed by Arg. 1 
Ch. R. 

Cafes in Parliament 

Carter’s Reports.. 

Carthew’s Reports. 

Chancery Reports, tempore 
Finch. 

Coke upon Littleton. 

Comyns’s Digeft. 

Contra. 

Cowper’s Reports. 




J 
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H. & St. 

H. of Norf 


Hal. 

Han. 

Hoag. 

Hub. 


Dugd. Or. J. or 
Jud. 

JDurn. & Raft. 



Dictum. Sometimes a letter of 
reference to a book. 

Doftor arid Student. 

Duke of Norfolk’s Cafe in 3d 
Cafes in Chancery j or, Seledt 
Cafes in Chancery * or, 3d 
Ch. R. 

Dallifon’s Reports. 

Danvers’s Abridgment. 

Douglas’s Reports. 

Dubitatur. 

Dugdale’s Origines JuridiciaJejs, 

* 

Term Reports, by MefTrs. Durn- 
. ford & Eaft. 

Dyer’s Reports. , 



Rq, Ca. or Eq. R. 
Rq. Ca. 


Rq.Ab.QxEq.Abr, 
or Eq. Ca. Ab . 


Gilbert’s Reports of Cafes in 
Equity. 2d Edition. 

Sometimes Gilbert’s, as above. 
Sometimes the 2d, or equity 
part of 2 Mod. Ca. (Modern 
Cafes in law and equity;) but 
when the latter is meant, it is 
marked. 

Equity Cafes Abridged. 
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F. N. B. 


Fg. or Fitzg. 
Finch Ch. % R , 

Fitz. or Fitz. Ah. 

fu * 

Fort, 

Fort. Rep. 

G. L . E. 

Godh. 

GoL or Gold, 

II. H. P. C, 

II. P. C. 

Hawk. (L,) 

Hard. 


Jenk, 

7 »j 071 



Fitz-herbert’s Natura Breviurn, 
The pages according to the 
old Edition. Thefe pages are 
marked in the margin of Hale’s 
4to Edition. 

Fitz-gibbons’s Reports. 

Chancery Reports tempore 
Finch, 

Fitz-herbert’s Abridgment. 

Fleta. 

Foi tefeue de laudibus legum An- 
glise. 

Fortefcue’s Reports, 


Gilbert’s Law of Evidence, Edit, 

*756. 

Godbolt’s Reports. 

Gouldfborough’s Reports. 


Hale’s Hiftory of the Pleas of 
the Crown. 8vo. 

Hawkins’s Pleas of the Crown. 
The folio Edit. 

Leach’s Hawkins’s Pleas of the 
Crown. 

Hardres, 

j- 

Jenkins’s Centuries. 

Sir William Jones’s Reports. 

2 Jon • 



i Jon. 

I Infra & Supra. 


Kel. 

Kelg. 

Kit. 


L. E. 

L. Hawk. 
Lamb. 

Lut. or Lutw. 
Lit . 

Lit. with S. 


Ms. Vad. Mec. 

» 

Ma. 

Mar. 


Mar'. 


Merton (Stat.} 
Mo. 
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Sir Thomas Jones’s Reports. 
References to the fame Divifion, 
or Subdivifion. 

K. 

Keilway’s Reports. 

Kelynge’s Reports. 

Kitchen of Courts. French Edit. 
1623. 


The firft Eflay, on the Law of 
Evidenc 

Leach’s Hawkins’s Pleas of the 
Crown. 

Lambard’s Juftice. 

Lutwyche's Reports. 

Littleton’s Reports. 

Littleton’^ Tenures, S. for Sec¬ 
tion. 

' m 4 

Morgan’s Vade Mecum, ant} 
Client’s Inftrudtor. 

Malyne’s Lex Mercatoria. Folio 
Edit. 1686. 

March’s Reports. When the re¬ 
ference is marked pi. it is to 
the placitum j without that, to 
the page. 

Advice concerning Bills of Ex¬ 
change, by Marius. Folio Edit. 
1684. 

Statute of Merton. 20 H, 3.. 
Moores Reports. f 

b 4 OW. 



Mod. Ca, 

2 Mod. G?r 
7 Mod, 


-Mel!, de Jttr. M. 
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6th Modern Reports. 

Modern Cafes in Law and Equity, 
ift Part; or, 8'th Moslem. 

7 t.h Modern Reports; or. Far- 
refly. 

Molloy de Jure Maritimo, 3d 
Edit. 1682, or* 5i.l1 Edit. 1701, 


N. 

A'. T. The lecond Eflay, on New Trials, 

A r e-:u.±lb. The New Abridgment, com¬ 

monly called Bacon’s. 

P. 


J\ IV. or P. Wins. 
Park. 

Perk. 

f 

PI. or PI. Com. 
Pojl vel ante. ' 

Pr. Ch. 

Pr. R. or Pr. Reg. 
or Sti. Pr. Reg. 


Peere Williams’s Reports. 

Park’s Law of Marine Infurances* 
Perkins’s Profitable Book, treat- 
- ing of the Law of England. 
Plowden’s Commentaries. 
Reference, generally, to the fame 
Divifion, or Subdivifion. 
Precedents in Chancery. 

Style’s Practical Regifter, id 

Edit. 



R. 

Reg. 

Rev f. ^fud\ 

Reg. Or. 

Reg. PI. 

Rol. with /. or a 
letter, as A. 
Roj. without l. or 
jdk. getter. 


Refolved. 

Regiftrurin Brevium, 

Regiftrum Judiciale. 

Regiftrum Brevium Originalium, 
Regula Placitandi. 

Roll’s Abridgment; l. for line, 
Letter for Divifion. 

Roll’s Reports. 

& 



Sal. op Salk. 

Sand, or Saund f 
Scmb. 

Sbo. 

Som. 

Ld, Som. Argt. 

St. Pr. or i P. &c. 

St. P. C. or Stamf. 

P. C. 

Stat. Merton , 

Sti. or Sty. 

Sti. Pr. Reg. 
Sira. 

Supra vel infra , 


Ph. D. or Ph. Dig. 
Pr. Eq. 

Pri. per Pais. . 
fr. (St.) or i Pr* 
tic. 


fV. i .—IV. 2.- 
W.$. 

Went . Off. Exr. 
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Salkeld’s Reports. 

Saunders’s Reports, 

Semble. Seems. 

Shower's Reports. , 

Somner of Gavelkind, 
l.ord Somers’s Argument in the 
Banker’s Cafe. « 

State Trials compd^d with 2d 
Edit. 1730. 

Standford-’s Pleas of the Crown. 

Statute of Merton. 20 H. 3. 
Styles’s Reports. 

Styles’s Praitical Regifter, 2d Ed. 
Strange’s Reports. - 
Reference to the fanpe Divifion,? 
or SubJivifion. * 


Thcoball’s Digeft. 

Treadle of Equity. 

Trials per Pais. 6 th Edit. 

State Trials, compared with the 
2d Edit. 1730. 



The Statutes of Wefhninfter, ift, 
2d, and 3d.— 1 ft, 3 Ed. 1.—* 
2d, 13 Ed. 1. St. 1.—3d, 
18 Ed. 1. St. 1. 

Wentworth’s Office of an Exe¬ 
cutor. Edit. 1689. 

W/$ 
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JVeJl Symb.' Weft's Symboleography* 

Winch, Winch's Reports. 

Y. 

T,B. or Tear Books, Year Books, compared with the 

Edit, of *679, 1680. 

Note. Some Cafes being referred 
to by the pages as quoted in 
Theoball’s digeft, which do not 
correfpond with that edition, 
wherever the page is twice men¬ 
tioned, that within a crotchet, 
thus [ ] is of the edition of 
1679, 1680. 

When the page of a book js included in a paren- 
thefis, thus,, (466,) the page is twice numbered in 
the book cited. 

o 

Quotations, not fpecified above, are fuch as are con¬ 
ceived to be obvious, and therefore omitted. 
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ANALYSIS 
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Page 

INTRODUCTION - I 

{a.) Of Evidence in general id. 

w 

[A.] OF WRITTEN EVIDENCE 5 

B.] OF PAROL EVIDENCE. 

'C.] OF EVIDENCE tfPON VARIOUS 
ISSUES. 

[D.] OF DEMURRERS TO EVIDENCE, 
AND OTHER DEMURRERS, &c. AT NISI 
PRIUS. 

[E.J OF BILLS OF EXCEPTIONS. 

[A.] WRITTEN EVIDENCE c 

I. PUBLIC. 

II. PRIVATE. 

I. PUBLIC, are 
( 1 .) Records. 

(n.) Writings not of Record - 6 

II. PRIVATE 

» w 
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II. PRIVATE, are 

(i.) Writings under Seal. 
(Vi.) Writings without Seal. 
(b.) Genetal Objervations < 



[B.] PAROL EVIDENCE,, or WIT¬ 
NESSES, they are 

I. Competent. 

II. Not Competent. 

Of the«divifions hereafter. 

(r.) Of Proofs to compel Witnejfes to attend - id. 
(<V) IVbat Witneffes are to be received - 8 

(e.) Of Proof - 9 

(/.) Of the VAtneJs's Oath - IQ 

.(£.) °f Vae manner cf giving Evidence, — Of 
the Duty of the Judge. -Of Bills of Exception. 

—Of Demurrers to Evidence. —And of the 
{Superiority of Trial by Jury r - I o 

(h.) Of the antient Doctrine of Attaint - i \ 

(/.) Of the PraEiice of granting New Trials id. 

(E) Of Proceedings and Evidence in Equity 14 
Of Averments and Parol Evidence - 17 

(/.) Of a Difcovery in Equity - 22 

(m.) Of Pulas of the Crown generally - 28 

(n.) General Ritles of Evidence at one 

View - - 7 ' - 3d 

(0.) Of the weighing of Evidence’ - 46 

(p.) Of Prejump lions 48 


[A.] QF WRITTEN EVIDENCE * 50 

' I. PUBLIC. 

■. it PRIVATE 

I. PUBLIC,’ which is twofold. 

(1.) Records. 

The Heads 


Vide 50, el infra % 
(u.) Wri- 
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(ri.) Writings not of Record., 

'l he Heads - Vide 50, 51, et infra* 


II. PRIVATE WRITTEN EVIDENCE, 51 

this is twofold. 

(1.) Writings under Seal. 

The Heads - Vide 51, et infra. 

(11.) Writings without Seal. 

The Heads - - idem. 

0 

[A.] I. (1.) OF PUBLIC WRITTEN EVI¬ 
DENCE - - - -52 

I. Of Records. 

[1.] Adis of Parliament, they are. 

Public or General. 
and 

Private or Particular. 

'id] Other Records, &c. of various Rinds. 

’3.] Common Recoveries to bar Entailsw 
4.] Judgments, as Verdicts, Non/uits, 

[5.] Writs. 

General Observations on the Nature of 
Records, and of Copies bdng Evidence 


[1.] (*•) Of the First Sort of Records, 
viz. Acts of Parliament, and as to the 
giving them in Evidence, or pleading them - '55 

(£.) Where both public and private Sta¬ 
tutes mull be pleaded - 59 

(c.) Farther of what is Evidence of Adis 
of Parliament - - 62 

(d.) General Rules concerning Actions 
upon Penal Statutes - 6$ 

(e.) When a Statute fliall be recited id. 
(f.) When a Statute need not be recited 69 
O) How a Statute (hall be recited 70 

4 U-l 
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[2.} Of other Records, &c. of vari&us 
Kinds, generally j and of fome Writings.not of 
Record, fuch as 73 


letters Patent^ 
Judgments, 

Grants , 

Convictions, 

Commiffions, 

Fines,' «. 
Recoveries (generally) 
Pope's Bull, 
Exemplification of 

Administration, 


< 

Fhe King’s Licence, 
V/rits, 

Copies of Indictments , 
Condemnations in the 
Admiralty Court , 
Copy of Copyholders 
Admittance, 

AND 

Inftitutions , £s?r. 


Records are twofold, 

(a.) Under Seal , 

f t AND 

b.) Not «SV<?/. 

Thofe under Seal g.re called Exemplifications , 
of which more hereafter. 

Previous Considerations as to 
(1.) What may he given in Evidence. 

(2.) What Jhall be J'ujficient Proof. 

(3.) What Proof is not fujficient. . 

(a.) Of Exemplifications , viz. 

(1.) Under the Broad Seal. 

(2.) Under the Seal of the Court. 

(a.) Of Seals, public and private 
(b.) Of delivering Exemplifications of 
Depofitions in Equity to the Jury 
(B.) Of Copies not under Seal, 
they are 

(1.) Sworn Copies. 

(2.) Office Copies. 


73 

id. 
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[3.] Of Recoveries to bar Entails 
[4.] Of Verdi Sis, Noujuits , &c. and of 
Evidence given upon former Trials 
[5.] Of frits, &c. 


Page 

90 

92 

105 


[A.] I. (11.) OF PUBLIC WRITTEN 
EVIDENCE ’ - . - 

II. Of Writings not of Record, 

they are fpecified below. 

General Observations 
£1.] Of Decrees in Chancery 
£2.3 Of Bills in Chancery 

3. ] Of Anjwers in Chancery , &c. 

4. ' Of Depofitions 

5. ] Of Affidavits in Equity and Law 

[6.] Of Proceedings in the Spiritual and other 
Courts, &c. - 

’7.] Of Rolls of Courts Baron , &c. 

8. ] Of Regifters , &c. 

9. ] Of the Pope’s Licence , and Bull 

[10.] Of Public Books , &cS fuch as f)omeJ- 
day Book .—Books in the Herald’s Office— 
The Navy and other Public Offices.—Surveys. 
— Terriers.—General Hi/tory.~-And Inventories, 
i$c. taken by Sheriffs 


107 


110 

11 1 

**3 

114 

12S 

* 3 * 

*34 

*35 

*37 




[A.] II. (1.) OF PRIVATE WRITTEN 
EVIDENCE 

I. Writings under Seal. 

II. Writings without Seal. 

I. Writings under Seal, they are 

Charters , Deeds Poll , 

Deeds between Party Obligations , and 

and Party , # I Bills Penal. 
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Page 


(a.) Of Charters and Deeds under Seal 141 


(b.) A Deed confifts of three Things 
[l.’ Of fealing by the Parties ' - id, - 
[2.] Of deuvery to the Party, to whom the 
Deed is made. 


[[3.] Of a right transferred or Obligation 
created. 


(1.) The Seal, &c. - - 142 

(2.) The Delivery, &c. - - 143 

(3.) The Right or Obligation - id. 

(<r.) Profert of Deeds - 144 

( d. ) Of Things that lie in Livery, 
and Things that lie in Grant 147 

(1.) Of Things lying in Livery - id. 

(2.) Of Things lying in Grant - 149 

(e.) Evidence of Deeds - 155 

(1.) Of the Deed itielf - - 156 

(2.) Of the Copy of a Deed - 158 

(3.) Of Proof of the Copy of a Deed id. 

(4.) Of the infpeximus of a Deed - 159 

(/.) Of razure, &c. - 163 

(£.) Of breaking off the Seal 166 

(£.) Of Deeds cancelled , &c. - 167 

(/.) Of othey ca f es refpedling Deeds 169 

(*-) A Recital, where Evidence 171 

% 


[A.] II. (ir.) Of Private Written Evi¬ 
dence. - - 174 

II. Of Writings without Seal. 

>1 mils . 

2. ] Polices of Infurance. 

3. Bills of Exchange. 

4. ] Promtffory Notes. 

[ 5 -] Q/" other Writings without 'Seal, of 
1 •various Kinds . 
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[i.] Of Wills 

{a.) Of the Stat. 25 Geo. a. c. 6 . refpefting 
.• Witnefies to Wills - - * 

(b.) Continuation of the Proof of Wills 
[2.3 Of Policies of' Injurance 

(a .) Of the Contrail by Policy of Infurance 
( 'b.) Of the Conjtruilion of the Policy 
{c.) Of Perils ufually Irifured againft 
(1.) Perils of the Sea 
(2.) Men of War, Enentief, Pirates, 
Rovers, Thieves, &c. 

(3.) Refrain t of Princes, Embargo, &c. 
{d.) Of various Cafes, and Determinations 
(e.) Of Barratry 

(f.) Of the Remedy upon a Policy of In¬ 
furance - 

(g.) Of other Infurances 
{hi) Of Evidence 

[3.] {a.) Of Bills of Exchange, and Promiffory 
Notes generally - - 

{b.) Of the Cuftom of Merchants, and what 
is to be particularly conftdered in the fame 
(1.) The Bill • 

(2.) The Acceptance . 

(3.) The Proteft 
(4.) The Indorjement 
Fir ft, the Bill 
Secondly, the Acceptance 
Thirdly, the Protefl 
Fourthly, the Indorjement 
{c.) Of the Statute Law, relative to Bills 
of Exchange and Promiffory Notes 

(d.) Remedy upon a Bill of Exchange againft 
the Drawer 

(e.) Remedy againft the Acceptor and In* 
dorfer - 

(f.) How the Remedy h to be purfued 
Vol. I. c 


Page 

174 

182 

183 

186 

id. 

188 

IQ2 

id. 

id. 

J 93 

194 

20i 


205 

207 

208 

2t I 

214 


id. 

215 

217 

220 


221 
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[4.] ( a .) Of Promijfory Notes - * 

(b.) What Words makes a Promijfory Note 
ajfignabk - / - 

(r.) When a fli//, tsfr. fhall foe Payment 
[5.] Of other Writings without Seal, of various 
Kinds - - 
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230 

240 

241 

245 


[B.] OF PAROL EVIDENCE 250 

viz. 

4 * Witnesses, and they are 


I. Competent id. 

„ [ 1 .1 Credible 

[2.] Of Doubtful Credit 
The two Gaffes confidered together 

II. Not Competent - 257 

£i.~ Infamous • - id. 

2.] Inter eft ed - - 260 

3 Wanting Difcernment - 286 

'4.] Counfel, Attornies , and Solicitors, 

who are intrufted by their Clients - 28 S 

* 


[C] OF EVIDENCE UPON VA¬ 
RIOUS ISSUES - - 290 

Previous Observations - id. 
(«.) Of Probability, and upon whom Proof 
of the Iffue lies - - £ id. 

{b.) Of one Witnefs 293 

(r.) Of Witnejfes 296 

I, Of the First Sort of General Issues 299 
‘1.] Upon non bfi fattum - id. 

2. ] Or folvit ad diem, <?/ folvit pojt diem 310 

3. ] Of Non-ajfumpfit - 316 

(<z.) Of an affumplit in Deed, and of an 

affumpfit in Law - - id. 

( b .) A &?/* on the Subject, with the yfrg - #- 
jments of Counfel, and "judgment ofthe Court 317 

/ 4 . (r.) As 
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(c.)Ajfto 2. Wife binding her Hujhand, by 
her Contract y - - * yiy 

(d.) Of Infinity being given in Evidence 331 

(e) Fartherj of Evidence in affumffit 333 

. (f) Of laying the Subftantial part of the 
Promife in the 'Declaration » - 336 

(g) Of an entire Agreement, being by the Adi 
of the Party , turned into Jeveral Contrasts 337 
(b.) Of Evidence againft a Father • as to 
Articles provided for a Child * - 338 

(/.) Of a Promife of Marriage - „ id, 
[4.] Of non ajfumpjtt , «<w accrevit infra /ex 

ctitios * *• — 33^ 

II. Of the Second Sort of General Issues 343 
(I.) In Civil Matters 
(II.) In Criminal Proceedings 
(I.) In Civil Matters 
{l.] Not Guilty in Ejeftment 
(1 ) Of the Lejfor • 

(2.) Of the Lejfee 
(3.) Of Entry and Oufter 
( 4 .) Of the Lejfor of the Plaintiffs title 
Fir ft. Of the Lejfor - id. 

Secondly, Of the Lejfee - - 347 

Thirdly, Of Entry and Oufter #358 
Fourthly , Of the Lejfor of the Plain¬ 
tiffs title - - 364 

[2.] Of Not-Guilty in Trefpafs, vi et armis, 
and on the Caje - • 37 j 

(t.) Of Evidence on the Part of the 
Plaintiff 

(2 ) Of Evidence on the Part of the 
Defendant 

(a ) Firft, What Evidence may be given V 
by the Plaintiff, to prove his Declaration 

c 2 f (b.) 
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\ Page 

(If.) Secondly, What Evidence ma^or may 
not be given, upon Not-Guilty , on theTart of 
th it Defendant - l - 378 

The Defendant may prevail on thin Iflufe, 

Fir ft) By making title to the land 
Secondly, By making ’Title to the Profits of 
the Land 

(r.) The reafons • - id, 

(1,) Firft reafon 
(2.) Sec fad reafon 
(3.) Third reafon 

'(d.) Of the General TJfue in various Cafes, 
not before, or afterwards particularly noticed 381 
(e.) Examples by way of Illuftration, with 
various Cafes relative to feveral fpecies of T ref- 


pafs vi et armis, and on the Cafe - 333 

£3.] Of Not-Guilty in Trover - 396 

(1.) As to the Trover * 

(2.) As to the Converfton 

And here of General and Special Property 397 
‘4.] Of Nulljm fecit Vajlum - 405 

5/ Of Nul Tort cl Nul Diffejfm - 407 

6.‘ Oi Nil Debet - - 408 

, This Ifiife is two-fold 


fi.) Per Legem 
(2 ) Per Patriam 

(1.) Per Legem - id. 

Of Cafes conformable to the Canon Law 

(2.) Nil debet, per patriam 410 


(II.) Or the General Issue in Criminal 

Proceedings - - 420 

(a.) Of the Plea of Not-Guilty 
(b.) Of the Number of Witneffes required 426 
^ (c.) Whether Confefftons may be given in 
, 'Evidence - 428 

f. (d.) Of Depofitions - - 431 

1 (e.) Under 
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(e.) Un/ler what Circumftances Depofitions 
were fownerly admitted to be in Evi- 
•’ dence \ - 

(f.) Of Heurjay Evidence in Criminal Pro¬ 
ceedings ( - 

£g.) Of Similitude of Hands 
(Jo.) Whether Hujband and Wife can be 
Evidence for or againji each other 

(/.) What other Perfons are not excufed 
from being Witnejfes # -* 

(k.) Of other matters reipe£Hng Witnejfes 
(/.) What Evidence maintains an IndiW. 
ment - - - 



432 

433 

434 

435 § 

43 6 

437 

443 


[D.] (a.) OF DEMURRERS TO EVI¬ 
DENCE, AND OTHER DEMUR¬ 
RERS, &c. AT NISI PRIUS 448 
(b.) Form of Demurrer to Evidence, and 
Joinder - - • 451 

(c.) A Modern Cafe upon a Demurrer to 
Evidence - * - - 454 

[V rejpafs will not lie by Affignees of a Bankrupt, 
againft a Sheriff, for'taking goods after Aof 
Bankruptcy, but before jCommiflion, though 
he fells them after Commiflian, provifional 
Afllgnm&nt, and Notice.} 

[E.J (a.) OF BILLS OF EXCEPTIONS 46$ 

(bi) Form of a Bill of Exceptions , Rating 
the Whole Record - - 471 

(r.) Qbfervations - - 47 c 

W General Form .«• * id. 
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The Title tntrodu&wn (hould not have«been printed beyond page 50. 

P;.ge 71 marg, for M. read Mo. 

*36 marg. read Swift and Butcltfr. Clerk and Martin. 

354 marg. for Vtl\ read Tel. 

35Q marg. for Co. Lit. 15,6. read Co, Lie. 75. b. 

378 The 4th line appears as an btad, and the next begins with (dpi!ah, where* 
the 5th is merely a continuance ot the 4th iine. « 

381 marg. for 74 B . read K , B. 


VOL. II. 

Page no* line 2, for Neccrd, read Record* 


VOL. III. 

Page 83 marg. for Pevict, read Pierce. 

286 marg* for l.emattre , read Lcmaitre. 

Id. — for Brevet, read Brand. 

V ,f an y typographical errors are unnoticed, it h hoped the candid readerwill c6r- 
rett them. 

Should any cafe be, by miftake, put under an improper head, it is hoped the 
\v:)l :cm correct fuch mni ikv. r 
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TO T H K 


RIGHT HONORABLE 

LLOYD Lord KENYON, 

BARON OF GREDINCjTOKt, 

IN THE COUNTY OF FLINT, 

LORD CHIEF JUSTICE OF ENGLAND, 

&c. &c. &c, 

MY LOP.D, 

# 

Y OUR Lordlhip prefixing in a Court where 
the fubjedts of the following Elfays come 
more frequently under difeuflion, than in any 
other; it naturally occurred to me, that you 
was the moft proper perloh, to whom I could 
dedicate my work: I therefore took the li¬ 
berty of defiring permiflion to addrefe them to 
your Lordfhip, and am happy to fay, that you 
complied with my requeft in the moft polite 
and obliging manner. 

Although I indulge myfelf in an hope that 
thele Elfays will be of fome ufe to the pro- 
felfion, as they are the. refult of confiderablc 
labor and attention j yet, »in prefuming to offer 

them 
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them to your Lordfhip’s patronage, I do .it 
-with fht lit moil diffidence ; convinced that 
Ihoidd yo" favor them with.your approbation, 
it will be owing, not fo much to their own 
merit, as to a continuation of your Lordlhip’s 
indulgence. 


Flattery is fo much the language of dedi¬ 
cations, that truth itfelf is frequently conli- 
dered as adulation. I might, however, without 
the fear of fuel' an imputation, expatiate upon 
vour Lor Jffidp’s extcnlive. knowdedge of the 
Law of Lnffinnd, by which your determinations 
are uni: ,rm]y trove.rned : but in this I have been 

j • > * 

anticipated - by every one who knows the im¬ 
portance of deeilions, which Hand upon fuch 

j- i /- ^ 

IcvfG r ’oib'.jiOil. 


« 

i hat you.r Lord Chip may long continue in 
that high office, to which your merit hath raifed 
you, is the fervent with of 

i \}y Lord., 

Your Lordffiip’s 
in oft obedient, 

and obliged humble Servant, 

JOHN MORGAN. 

Inner Temple, 
i $tb Dec, 1788 %. 
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f I 'HE following Eflays, efpecially the two 
lirft, may be confidcred as nearly related 
to each other. Ill many of the cafes given 
upon the fubjed*of New Lrials ^ one, at leaft, 
of the grounds whereon the court hath been 
moved to refeind a verdict, refpeds the Law 
of Evidence ; i. e. that a verdid was againft 
evidence; that improper evidence was ad¬ 
mitted; or, that proper evidence was re- 
jeded. * 

It is prefumed that tliefe Effays will be 
of great ufc, not only to the learned advocate , 
(much engaged in bufmefs,) and to the flu - 
dent of the law ; but that the two lirft, at • 
leaft, will be very ufeful to every aiding 
magiflrate , who willies to difeharge his duty 

ronleicntioufly ; and • which he cannot *do, 

< 

5 


even 


Vi 
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veniencc, thdn to rifque the rendering the 
work more imperfect than it is, in its prefent 
(late: of this, however, more hereafter. 

i 

As to the two firfi Eflays, fo much is faid 
-, in the refpeCtive introductions, that only a 
few occafional obfervations will be neceflary 
in this prefaces yet fome things Ihould be 
noticed here, rcfpeCting the performance in 
general, which could not, with propriety, 
be made part of an introductory difcourfe. 
It may, without vanity, be faid, that the 
work contains a great fund of learning, upon 
many important points; not the learning of 
the compiler, but of the ableft advocates, and 
"*the wifeft fages of the law. 

Upon perufal of thu four laft ElTays, but 
particularly the fecond, it is hope4 the cu¬ 
rious reader will receive fome pleiifure, from 
oblerving our gradual improvement in juris¬ 
prudence, efpecially of late years ; and which 
will be eafily feen, as the cafes under the 
refpeCtive heads are, in general, arranged 
in chronological order. The fame method 
is commonly obferved in the fubfequent 
Eflays. 

• 5 


In 



In the fecond, third, fourth, and fifth 
Efiays, "the language of the reporters hath been 
ufually preferred, for obvious reafons; and 
for which, therefore, the author trufts he fhall 
not be refponfible. Sometimes* however, he 
hath taken the liberty to attempt an amend¬ 
ment, where he was fure it could be fafely 
done, without altering the fenfe. 

It is otherwife with refpeft to the jirfl Eflay. 
Every thing that was thought requifite, hath 
been taken from Gilbert's Law of Evidence , 
for the work hath, long been the property of 
the public. 

His reafoning hath very frequently been 
preferred; for reafons make much ftronger 
imprcflions on the mind, than dry rules of 
law: but the author of this work, (convinced 
that the learned judge had never put the finifh- 
ing hand to that treatife, and finding it abfo- 
lutely neceffary,) hath frequently prefumed to 
vary the language. 

1 

Some may fuppofe Gilbert hath been merely- 
copied : nothing is wiftied for more, than 

a clofc 
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a clofe infpe&ion, and comparifon of the two 
works. The arrangement of his matter, dif¬ 
fers very eflentiallyin many particulars, which 
will appear by attending to the references : 
Add to, this," that the fir ft Eflay contains 
many determinations, made fubfequent to the 
laft edition of Gilbert ; and nearly double the 
quantity of matter. 

Gilbert frequently cites Trials per Pais: it 
is the fixth edition. The author of this work 
was feveral times inclined to compare the 
citations with the laft edition, and alter the 
pages; but upon mature deliberation, con¬ 
ceiving the authority of Gilbert , to be, at 
leaft, equal to that of Trials per Pais *, and 
that perhaps few, if any, would refer to the 
work; he thought it unneccflary, and hopes 

c 

he fiiall not be refponlible for *the corred- 
nefs of thofe references : as to others, where 
he doubted, he confulted the original au¬ 
thorities. 


* It is not mea 

it contain* much le 

-»• 

matt** is added to the 



row any imputation upon that work ; 

and a great deal of new, and ufeful 
edition. 
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w 

All the references and citations of Gilbert 
.are prdlerved:' the fame may be faid with 
refpedt to fuller s Nifi Prius> from which 
many extra&s have been taken, and re¬ 
ferences generairy given to that work. 

# 

► 

In translating the Trench cafes, gaeat care 
hath been taken ; but perhaps there may be 
Some errors. Upon looking into thofe" re¬ 
porters, one might be induced to think that 
the authors of many of them, did not un- 
dcrftand the language in which they wrote; 
or, that they lefc the corre&ion of the prefs 
to perfons ignorant of the Norman' tongue. 

As this work is, avowedly, a compilation,, 
the charge of plagiarifm cannot be made. 
Where there is any thing like original com- 
pofition, ar/d fome there may be, if ideas have 
been taken from others, references will ge¬ 
nerally be found in the margin, unlefs th§ 
authors are mentioned in the body of the 
work. 

The difficulty of throwing the firft EiTay 
into a proper form, (fuch as might be agree¬ 
able to every one,) and of claffing ai\d 

arranging 


n 

JW 
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arranging the others , can be known to thofe, 

v 

only, who make the experiment. 

A theory in the analytic form, (if the author’s 
memory fail him not,) was long fincc publiflied 
on the fubjedt of the jirjl Eflay ; but the parti¬ 
culars of its arrangement, he hath totally for¬ 
gotten, not having feen it for many years. 

' « 

With refpedt to the Eflay on New-tr/als , it 
is the jirjl upon the fubje£t: This being a new 
attempt, the author hopes it will be favourably 
received, and its imperfections excufed. 

t 

If any one fuppofcs be could have given a 
more perfect work to the public, he may, 
very probably, be right. Whoever will make 
the attempt, and perfevere, (laying afide this 
work,) will eafily judge of the infinite difli- 
culties, with which the author hath had to 
ftruggle. 

A fevere critic may fay, that abftraCts of 
feveral cafes are given, not immediately rela¬ 
tive to the fubj-eCt under conflderation ; and 
that various parts of others might have been 
emitted, as irrelevant i but, perhaps, they con¬ 
tain 



.PREPARE. 


tain fome general do&rines of great import¬ 
ance, and neceffary to be more univerfally 
known, than perhaps they are at prefent. Grant¬ 
ing, however, that the work may in fome in- 
ftances appear too prolix, as in Others it may 
be too concife, the author can truly fay, that 
he hath endeavored to render it as # perfect as he 
could, and ufefuj to every reader. 


A great number of references, made by 
authors from whom this work is compiled, 
have been examined; fome have been added, 
and many made, from one part of the work 
to another* When a reference is merely ante 
or pojt ; fitpra or tnfra y it is, generally, to the 
fame head; the former ufually fignifying at a 
greater diftance from the.reference, than the 
latter. 


A copious Analyjis of the Law of Evidence ; 
a plan or contents of the fecond Eflay, re'’.'cdl* 
New-trials ; fables of the names of *h, 
the whole work; and an Lde.‘ to 4 h. i 
matters contained in the f wo i.u 
annexed. 


- V. - - ‘ 


\ « •-1 


I » I . 
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In the tables, the cafes may be found either 
under the name of the plaintiff, of the de* 
fendant , or of the lejjor of a plaintiff in eject¬ 
ment. 

4 

In the fecond Eflay, the principal points of 
each cafe are put in the margin: in the third f 
fourth , and fifth Eflays, they are put at the top 
of each cafe. If the author’s friends will hint 
to him which method is preferable, it may be 
adopted in a fecond edition. As to the Jirjl 
Eflay, the arrangement and analyfis render fuch 
marginal notes, &c. unneceflary, 

I 

Many points in‘the Law of Evidence might 
have been enlarged upon ; ex. gr. where fome 
of the general rules of evidence are given, as 
under the head of witneffes in crminal cafes, &c. 
but books are referred to for further informa¬ 
tion, where neceflary, which, perhaps, will 
feldom be the cafe. 

Under not guilty in criminal cafes , there are 
probably fome repetitions; but the rules are 
collected together in one view, and fome re¬ 
petitions might be neceflary there, (and per¬ 
haps 
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haps elfewhere,) to illuftrate the rules and doc¬ 
trines under coilfideration, without the trouble 
of referring rp other of the work. There 
may be feveral o millions; but, probably, the 
matter will be ftfund under other 1 heads, where 
it is more relevant, or the deficiency fuppliecj 
by references. « 

J I 

A few cafes and references pro et con . "are 
given : they not only fiiew the progreffive im¬ 
provements in our jurifprudence, but may, oc- 
cafionally, be ufeful. 

» 

In the feeond Eflay, and lometitnes in the 

fubfequent ones, repetitions, unavoidably, 

happen ; or otherwife the cafes would appear 

in a very mutilated ftate, and the reader muff 

have had much trouble, in referring to other 

parts of the book. 

» 

The many interruptions the author hath met 
with, in the courfe of his work, will, he truifs, 
afford him. an apology for any trifling mi£- 
takes* &c. He hath frequently revifed it, as 
opportunity would permit, and ufed his utmoft 
endeavors to render it egrred. 


Since- 
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Since the commencement of the work, feve- 
ral cafes'relative to the fubjeds of which he 
treats, have been deteffnined; every one of 
which, (that hath come to his knowledge,) 
hath been either given at length, or ab- 
ftraded. , 

t 

r 

.Where cafes are doubtful, queries are affixed: 
they may attrad more particular attention. 


The great variety of cafes, and the multipli¬ 
city of abftrads here colleded together, muft, 
it is conceived, be of general ufe. It may, 
with truth, be affirmed, that infinite pains have 
been taken to avoid leading the reader into 
any miftake; and, in every- part, to furnifh him 
with the means of .making himfelf mafter of 
the fubjed under confideration. 


No one can form an idea of the care, labor, 
and attention bellowed on this work, without 
infpeding the original manufeript; the collec¬ 
tions made for it; and the plans whereon it is 
formed. However, (after all) the author hath 
fome doubts, particularly with refped to 
that part of the firft Effay, which relates 
tb proceedings in equity , (int, al>) Having 

r‘ ufually 
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iifually pra&ifed in courts of law, he is not 
pcrfedtl/ fatisfied as to its corrednefs; and 
fears he may be fometimes miftaken: never- 
tlielefs, he hopes the reader will be indulgent, 
as the bell authorities have b§en confulted ; 
although the author is confcious that reading 
without practice, will not properly Qualify a 
man to write for the inftrudion,*or affiftance of 
others. But as it would have been improper 
to have pafled by proceedings in equity un¬ 
noticed, he hath given what he thought eflen- 
tially necelfary, and that in the belt manner he 
could. 


In the four laft Eflays» but efpecially in 
the fecond , the reader will obferve that, in 
almoft every cafe, the counfel and court 
refer to a variety of other cafes: rnoft of 
them are contained in this work: references are 
generally made to thofe cafes in the margin : 
if there arc any omiilions in this refped, the 
tables will (it is hoped) fupply the de- 
fed. 


It is prefumed that the utility of this com¬ 
pilation will evidently appear, becaufe the 
principal cafes being cplleded together, may 

Vol. I. b - 


t 


be 


i 
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be referred to immediately, with little trou¬ 
ble. 

f 

In the fecond Effay, under divifion IX. two 
or three heads of the fubdmfions are very 
Ihort, but the matter could not be properly 
arranged under any of the other fubdivifions. 

■SQie nature of the three laft Eflays, is fuf- 
ficiently announced by their titles. They 
bear an intimate relation to the fubje&s of 
the preceding ones: the author thought they 
would render the work more complete. His 
principal object hath been to make it ui'eful to 
the public, and worthy of acceptance. Having 
done every thing in his power to obtain 
that end, he hopes he (hall not be wholly 
difappointed in his»expectation of receiving 
fome degree of approbation. 


EXPL A 
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INTRODUCTION. 

( a .) Of Evidence in general. 


f jpHF, lave of evidence is oftheutmoft im~ 

X portance to every member of the Britifli 
Hate. It may be faid, with great propriety, 
that the liberty, the life, and the property of' 
every individual depend upon this law. d lie 
Engiijh have been more ajlute , thore elaborate, 
more lerupuloufly exact with reined to the 
rules of evidence, than iny other people: v.e 
may attribute this to the excellence of their 
laws, and the freedom of their conftiturion. 

In endeavouring to treat the iubject metho¬ 
dically, it hath of neeeility branched into many 
divifions, and fubdivifions, as will appear upon 
inlpection of tlie Analyfis annexed. 

The law of evidence hath been treated of 
by feveral learned lawyers. One is fuppofed 
to have written a treatife profefTedly upon 
the lubjeCt, but it is faid that he did not 
complete the work, though it appears under 
his name ■, and thofe who have read it, will, 


perhaps, readily believe the after tion. Ano¬ 
ther hath taken it up, in a .very ufeful work, 
as one f among many other fields; but appa- # 
V t ol. I B • remiy 
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rently without any defign to give a complete 
treatife. 

A publication, intituled Trial per Pais , 
preceded boih thofe works, and # to which they 
are much indebted : others have curforily 
treated of the Jaw in queftion. However, 
upon a fuppofition that fohnething more com - 
prehenfive at lead, if not more methodical was 
wanting upon a fubjed of fo much importance, 
tire following EJfay is offered to the public. 
The author docs not prefume to fay, it is a 
complete and perfect work : — No : it is 
merely an EJfay , aiming at improvement. The 
principal objed the author had in view was, 
to digeft and arrange the rules and law of 
evidence in the belt manner he could; and by 
prefixing the authorities, to enable the reader 
to find with eafe, either in this work, or in 
other brooks, what he may want. Further he 
hath not prefumed.— If he hath thrown any 
new light upon- the fubjed, if his work fhall 
contribute to lefien the labor of the Student, 
and accelerate the refearches of the learned 
Advocate, his principal end will be obtained : 
Ihould he meet with their approbation, it will 
gratify his higheft ambition. 

It may not be improper farther to obferve, 
that Lawyers arc not the only perfons who 
have made obfervations upon human tefti- 
mony j upon that whibh rritift ever be fallible. 
The fubjed hath not efcaped the notice of 
Mr. Locke, Mr. Paley , and others. The ob¬ 
fervations of Mr. Locke are to the following 
purport: viz. that there are feveral degrees 
from perfed certainty and demonjlration , down . 
to improbability and unlikenejs, even to the 
confines of impojfibility ; that there are feveral 
«ds of the mind proportioned to thefe degrees 
* c of 
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of evidence, which may be called the degrees" 
of ajjent ,, from full ajfurance and confidence^ to 
■i conjecture , doubt , and dijbelief. 

If Mr. Ldcke s obfervadons are duly con- 
fjdcred, and attention is paid to the ^ncdyfis 
annexed, it will dearly appear that the lubjed 
in queftion is very extenlive, and muft be ex¬ 
tremely intricate in its difcuffion. 

Human teftimony, i. e. evidence given fry 
one man to another, can never produce cer¬ 
tainty , which is a clear and dfiinii perception, 
depending upon a man’s own fades, i. e that 
which is called Jelf-evidence , or intuitive 
knowledge. 

In the trial of caufes, therefore, thofe to 
whom evidence is given, and who are to de¬ 
termine upon that evidence, mu ft judge upon 
probability ; viz. the highdt degree of pro¬ 
bability mult govern their judgment j* and jt 
neceilarily follows, that they ought to have 
before them the bejl evidence of which the 
nature of the cafe will admit: Id’s is pro¬ 
ductive of opinion and 'furmife only, and does- 
not give the mind entire fatisfa&ion; for if, 
from the nature of the tranfaClion, it appeals 
that there is'further evidence, which hath not 
been produced, the non-production of it affords 
a prefumption that it would have contradicted 
fomething which Util already appeared, and 
perhaps have varied the cafe eifentially; there¬ 
fore, the mind doth not acquiefce in lefs than 
the utmoft evidence whereof the faCt is capable. 

The preceding Rule muft, confcquently, 
be confidered as fundamental in the law of 
evidence. 

It is not the author’s intention, if he had 
ability, to enter into a metaphyfical difquili- 
tion : he will only obferve that demonfir at ion 

B 2 ’ is 
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is converfant about permanent things, fuch as 
are conftantly evident to our fenfes, and which 
afford a clear and diftinft comparifon \ whereas - 
tranfient things cannot always occur to our 
fenfes; they are, in general, more oblcure than 
the others for they have not any conftant ex¬ 
igence, and muft be retrieved or recalled by 
memory. 

{The affairs and tranfadions of civil life, 
depend dpon the adftons of men j they are 
tranfient, and oftentimes, if not always, inca¬ 
pable of demonftration ; therefore upon trials 
refpefting the rights and the crimes of men, 
the queftion in iffue muft be determined upon 
probability. 

Demonftration is founded upon the view of 
a man’s own proper fenfes, by a gradation of 
clear and diftind: perceptions : probability is 
founded upon obfcure and indiftind: views, 
or upon report, of the fight or knowledge of 
others., 

When we are to judge of a thing of which 
we ourfelves have not any felf-evidence, or 
intuitive knowledge, it muft unavoidably be 
by extrinfic evidence, fuch as report from 
others, &c. this does not amount to demon¬ 
ftration j therefore, in queftions concerning 
the tranfadions of men, not within our own 
knowledge, and of whicifhve are to form a 
judgment from extrinfic evidence, we muft 
give faith and credit to human records ■, or 
the honefty and integrity of credible and 
difinterefted w'itnelTes ; attefting a fad: under 
the folemnity and obligation of religion, as 
well as the dangers and penalties of perjury 
in which cafe the mind muft acquiefce therein 
fa from a knowledge by demonftration, be- 
eaufe, according to the nature of things, it 

. ought 
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ought not any longer to doubt, but to be 
nearly, if not as perfectly well fatisfied, as 
• if we of ourfelves knew the fa£L * 

According to Mr. J. BlackJione , L. III. c. 

23. evidence fignifies that which demon- 
ftrates, makes clear, or afcertains the truth 
of the very fa& ’or point in ifiue, either on 
the one fide or on the other, and no evidence 
ought to be admitted to any other point. 

Evidence upon trials by jury is of *wo 
kinds, either that which is given in proof, or 
that which the jury may receive by their 
own private knowledge * 3 the former or *vide info (i). 
proofs (to which in common fpeech the name 
of proofs is ufually confined) are fpecified 
hereafter. 

In this eflay we fhall treat of the fub- 
jedt at large, under the following heads, 
viz. 

* 

[A.] OF WRITTEN EVIDENCE. 

[B.j OF PAROL EVIDENCE. 

[C.] OF EVIDENCE UPON VA¬ 
RIOUS ISSUES. 

[D.] OF DEMURRERS TO EVI¬ 
DENCE, AND OTHER DEMURRERS, 
l£c. AT NISI PRIUS. 

[E.] OF BILLS OF EXCEPTIONS. 

[A.] WRITTEN PROOFS, or EVI¬ 
DENCE, are 

I. PUBLIC. 

II. PRIVATE. 

I. PUBLIC, are 
(1.) Records. 

B 3 


(11) Writings 
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\u.) Writings not of Record. 

II. PRIVATE, are 

f 1 ' 

(:.) Writincs under Seal. 

' b C 

Cir.) Writincs without Seal. 

' » 

« 

Such writings are Charters , ancient deeds 

• Biackft. com. °f 3° years, which prove themfelves *, mo - 
i. iii. c. 13. Vjde dern deeds , and other writings, both of which 
Infra ' mult be attefted and verified by pawl evi¬ 

dence of witnejfes: as to the particulars, vide 

infra. 


(b.') General Objervations . 

There is one general rule that runs 

through all the doctrine of trials, viz. (as 

before obfervcd) that the beft evidence of 

which the nature of the cafe will admit, 

• * 

fhall always be required, if poffible to be had; 
but, if not poffible, then the beft evidence 
that can be had fhall be allowed : the rea- 
fons have been already affignedj examples 
will be hereafter given.' 

It may not be improper here to obferve, 
that, in general, “no evidence of a difcourfe 
with another can be admitted, buc the party 
himfelf rnuft be produced; yet in feme cafes 
(tfs in proof of general ciifloms , or matters 
of common tradition or repute,) the courts 
admit of hearjay evidence, or an account of 
what pel fons deceafed have declared when 
living ; but fuch evidence will not be re¬ 
ceived of any particular fatts. Upon this 
fubject of hearjay evidence, the reader may 
not perhaps be diflatisfied with the obferva- 
rions of a very able writer; he fays, “ a 
“ perfon who relates an hearjay is not obliged 
r ‘to enter into any’particulars, to anfwer any 

“ queftions. 
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“ queftions, to folve any difficulties, to i)e- 
cc concile any contradictions, to explain any 
“ obfcurities, to remove any ambiguities : he 
cc intrenches himfelf in the fimple affertion, 
(t that he was told, fb, and leaves the burthen 
te -entirely on his $ead or abfent author.”— 
But to proceed to ■parol evidence. 

[B.] PAROL EVIDENCE or WIT¬ 
NESSES, they are , * 

I. COMPETENT. 

II. Not COMPETENT. 

I. COMPETENT are 

[i.] Credible. 

[2.] Of doubtful credit. 

II. Not COMPETENT are 

£1.] Infamous. 

[i.~\ Interejled . 

[ 3*1 Wanting difcernment . 

■ [4.] Counfely AttornieSy and Solicitors , 
who are intrufted-* by their clients. 
Concerning thefe we fhall treat in 
their places. 

(r.) Of procefs to compel witneffes to attend. 

As to witneffesy there is a procefs to 
compel them to appear and give teftimony, 
called a fubpcena ad teftificandumy which com¬ 
mands them, laying afide all pretences and 
excufes, to appear at the trial, on pain of 
tool, to be forfeited to the king, to which 
the ftatute 5 El. c. 9. hath added a penalty 
of 10 /. to the party aggrieved, and damages 
equivalent to the lofs fuftained by the want 

B 4 of 
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o( the defaulter’s evidence. But a witnefs, 
unlefs his reafonable expences are tendered 
urlto him, is not bound to appear} nor, if he 
appears, is he bound to give evidence until 
iuch charges are aclually^ paid him j except 
he refides with-in the bill's of mortality, and 
is called upon to give evidence within the 
lame. 

This compulfory procefs, to bring in un- 
veiling witnelTes, and the additional terrors 
of an attachment, in cafe of difobedience, 
are of excellent ufe in the inveftigation of 
truth; and, upon the fame principle, in the 
Athenian courts, the witnelTes who were 
fummoned to attend the trial, had their 
choice of three things; either to fwear to 
the truth of the fa£t in queftion, to deny 
or abjure it, or elfe to pay a fine of a thou- 
* p6tf - Anti< i‘ fand drachmas *. 

h. i.c.il. • 


(d.) What «witnefies are to he received. 

% 

^ Aninf.dci may All witnelTes of whatever religion •§, or 
wl ?, c fn country, who have the ufe of their reafon, 
are to be received and examined, except 
fuch as are before ftated to be incompetent 
t Black. Com. All others are competent witliefles, though 
' 1U * c ‘ 23 ' the jury, from other circumftances, will judge 

of their credibility. Infamous perjons are 
fuch as may be challenged as jurors, propter 
deliEtum i and therefore, never lhall be ad¬ 
mitted to give evidence to inform that jury, 
with whom they are too fcandalous to afio- 
ciate. Of this we lhall fay more in its proper 
place. 

Interejled witnejfcs may be examined upon 
a voir dire, .if fulpe<f.ed to be lecrctly con¬ 
cerned in the event j or their intcreft may 

‘ be 


f 
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be proved in court, which laft is the only) 
method of fupporting an objection to the, 
former clafs ; lor no man is to be examined 
to prove his own infamy a . 

One witnefs (if credible) is fufficient evi¬ 
dence to a jury, of ;any Angle faft, though 
undoubtedly the concurrence of two of more 
corroborates the proof. Yet our law coii- 
ftders that there are many tranfa&ions to 
which only one perfon is privy; and there - 9 
fore does not always demand the teftimony 
of two, as the civil law univerfally re¬ 
quires. “ Unius refponfto tefiis , omnino non 
" ay^atur” This abfurdity occafions the Co<J ‘ 4 ' z0 ’ 9 ' 
civ’/ iaw courts fometimes to admit the oath 
<f the party himfelf. By this device, as 
Mr. J. Blackjlone oblerves, fatisfying at once Black> Com , 
the forms of the Roman law, and acknow- 3* c - *3* 
leging the fuperior reafonablenefs of the daw 
of England, which permits one witnefs to 
be fufficient, where no more ar<i to be had; 
and, for the avoiding all temptations to per¬ 
jury, lays it down as an ihvariable rule, that 
nemo tejlis effe debet in propria caufa. 


\e t ) Of proof. 

Positive proof is always required, where, 
from the nature of the cafe, it appears it 
might poflibly have been had. But, next 
to pofitive proof, circumfiantial evidence, or 
the do&rine of preemptions muft take place; 
for when the fa£t itfclf cannot be demon- 
ftratively evinced, that which comes neareft 
to the proof of the fa<5t, is the proof of 

• As to the competency and incomfttency of witnefles. 
See. we ihail treat more fully hereafter 

* thofe 
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(thofe circumftances which either necejfartly , 
or ujually , attend fuch fadtsj and thefe are 
called fre/umptions , which are only to' be 
relied upon, until the contrary be adfually 
Co. Lit. 373. proved. Stabitur pr<€ft^mptioni donee probetur 
ibid. 6. 2 New in contrarium. Violent preemption is many 
Ab. 3u,&c. times* equal to full proof} for there thofe 

circumftances appear which neceflarily attend 
the fadu Probable prejumption^ arifing from 
liich .circumftances as ujually attend the fadt, 
hath alfo its due weight. Light or rafh pre- 
fumptions have not any weight or validity. 

(/.) Of the witnefs's Oath. 

The oath adminiftered to the witnefs is 
not only that, what he depofes fhall be true, 
but that he fhall alfa depofe the whole truth} 
fo that he is not to conceal any part of what 
he knows, whether interrogated particularly 
to that point or not. 

1 

(g.) Of the manlier of giving evidence—Of 
the duty of the judge Of demurrers to evi¬ 
dence— and Of the fuperiority of trial by 
jury. 

All evidence is to be given in open court, 
in the prefence of the parties, their attornies, 
the counfel, all by-ftanders, and before the 
judge and jury} each pariy having liberty to 
except to its competency, which exceptions 
are publicly ftated, and by the judge are 
openly and publicly allowed or difallowed in 
the face of the country, which muft curb any 
fecret bias or partiality that might arife in 
his own breaft.. And if, either in his diredtions 
or decifions, „he mis-ftates the law through 

• ignorance. 
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.ignorance, or by inadvertence, or defign, the 
counfel on either iide may require him pub¬ 
licly-to feal a bill of exceptions, dating the 
point wherein he is fuppofed to err ; and this 
he is obliged to feal bjrthe ftatute IVeJltn. i. 

Ij Edw. I. c. 31, or, if he refufes fo to do, 
the party may have a compulfory writ a- R eg , n r . 1^. 
gaind him, commanding him to feal it, if * 4*7- 

the fad alleged be truly dated; and if he 
return, that the fad is untruly dated, when 9 
the cafe is otherwife, an adion will lie againd 
him for making a falfe return. This kill 
of exceptions is in the nature of an appeal ; 
examinable, not in the court out of which the 
record ifliies for the trial at nifi prius , but in 
the next immediate fuperior court, upon a 
writ of error, after judgment given in the 
court below : But a demurrer to evidence 
lhall be determined by the court, out „of 
which the record is lent. This happens where 
a record or other matter ifc produced in evi¬ 
dence, concerning the legal confequences of 
which, there arifes a doubt in law. In fuch 
cafe, the adverfe party may, if he pleafe, 
demur to the whole evidence, which admits 
die truth of every fad that hath been al¬ 
leged, but denies the fufficiency of them all 
in point of law, to maintain or overthrow the Co. Lif.72. 
iffue. This draws the quedion of law from 5 Re p-104. 
the cognizance of the jury, to be decided 
(as it ought) by the court. But neither thefe 
demurrers to evidence, nor bills of exceptions , 
are at prefent fo much in ufe as formerly; 
fince the more frequent extcnfion of the dif- 
cretionary powers of the court, in granting a 
new trial, which is now commonly had for the 
mifdiredion of the judge at nift prius. 


This 
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This open examination of witneffes viva. 
voce> in the prefence of all mankind, is much 
. . , more conducive to the inveftigation of truth, 
c. l. zs4,5,6. than the private and fecFet examination of 

■witneffes, taken dowp in writing before an 
officer, or his clerk, in the ecclefiaftical 
courts, and all others that have borrowed 


dee farther to their practice from the civil law: where a 

FonefcoeV^re- witnefs may frequently dcpofe that in private, 

^ons^and tht w bi£b he be afhamed to teftifyina public 
preface*”© wii- and folemn tribunal. There an artful or 


There an artful or 


hams s reading care ] e p s fcribe may make a witnels fpeak what 

on the Stat. 35 J t 

h. s. c. 6. he never meant, by dreffing up the depolitions 

tuied7“ k Thc * n bis own forms and language ; but the wit- 
“ excellency Refs is here at Jiberty to correft and explain 

a ne d n ce*of The his meaning, if mifunderftood, which he can 


“ jaw °f b Eng- never do after a written depofition is once 
« ai" other*hu- taken. Befides, tl^e occafional queftions of 
« T ane]a ^ s :, in the judge, the jury, and the counfel, pro¬ 
to the witneffes on a fudden, wil lift 
tilth much better than a formal fet 


published A, D. pOUllded 
,68a out the 


of interrogatories previoufly penned and fet¬ 
tled : the confronting of adverfe witneffes 
alfo affords, another opportunity of obtaining 
a full difcpvery, which can never be had 
in any other mode of trial. Nor is the 
prefence of the judge, during the examina¬ 
tion, a matter of fmall importance: for, be¬ 
fides the refpeft and awe with which his pre¬ 
fence will naturally infpire the witnefs, he is 
enabled by ufe and experienre to keep the 
evidence from wandering from the point in 
iffue. In ffiort, by th.s method of examina¬ 
tion, and this only, the perfons who are to 
decide upon the evidence, have an oppor¬ 
tunity of obferving the quality, age, edu¬ 
cation, undemanding, behaviour, and inclina¬ 
tions of the .witnefs* in which points all per- 

• fons 
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ions muft appear alike, when theifdepofitions 
are reduced to writing, and read to the judge 
in the abfence of thole who made them: 
befides, as much fnay frequently be colledled 
from the manner in wl\icli the evidence is de¬ 
livered, as from the matter of it. Thefe are 
a few of the advantages attending this,* the 
Englilh, way of giving teftimony Ore tenus. 

i 

(h.) Of the antient doftrine of attaint* 

With refpcdt to fuch evidence as the jury 
may pofiefs by their private knowledge of 
fadts, it was an antient dodtrine that they 
had as much right to govern their judgment 
by it, as by the written or parol evidence 
which was delivered in court; and therefore 
it hath been often held, that though no y e ^ bo °^ 
proofs were produced on either fide, yet die Hob. ii 7 . 
jury might bring in a verdidt. For the oath 1 Lsv,8 7- 
of the jurors, to find according to their 
evidence, was conltrued to be the finding it Vau s h - h*. 9 - 
according to the bed of thei'r own knowledge. 

'J his conftrudtion was probably pnade out of 
tendernefs to juries, that they might eic.ipe 
the heavy penalties of an attaint„ in caie 
they could fhew by* any additional proof, that 
their verdidt was agreeable to the truth, 
though not according to the evidence pro¬ 
duced j with which additional proof the law 
prefumed they were privately acquainted, 
though it did no,t appear in court. 

(/’.) Of the practice of granting new trials. 

The above doftrinc was gradually exjploded, 
when attaints began to be diluted, and nevj 
trials were introduced in their ( ftead: For 

* it 
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it is incorfSfpatible with the grounds upon 
( which fuch new trials are every day granted, 
viz. that the verdidt was given without or 
contrary to evidence. And therefore, toge- 
Styi. 235. ther with new trials t { the practice feems to 

1 sid. 133. p ave been firft introduced, which now univcr- 

fally “obtains, that if a juror knows any thing 
of the matter in ilfue, he may be fworn as a 
witnefs, and give his evidence publicly in 
v court. 


(£.) Of proceedings and evidence in equity. 

Tr. E q . 122, As to proceedings in equity, the Englifh 

* c> courts, in determining the qualifications of 

witneffes, follow the law; and it feems the 
chancellor, &Y. cannot do otherwife. And, 
therefore, if a man ,be rendered infamous in 
law, as by an infamous judgment, or has not 
diferetion or underjlandingy &c. his teftirnony 
is not to be admitted. And the cafes where 
the'party is concerned in intereft, though never 
fo fmall, have lifually prevailed, unleis in 
fpecial inftarytes. As if, For necefftty , where 
no other evidence could polfibly be had, as, 
where a man tears a note, Or a goldfmith’s 
apprentice overpays a bill of exchange, idly. 
In odium fpoliatoris , the oath of a party in¬ 
jured lhall be a good charge on him who did 
the wrong. 3 dly , After great length of time, 
as in an account of twenty years Handing, 
the party may prove by oath what he cannot 
prove otherwife. 4 thly, Of fmall fums in an 
account, as under 40 s. he lhall be difeharged 
by his oath, but he lhall not charge another 
fo. And this rule extends no farther than the 
fum of 100/. pncl he mull mention to whom 
paid, for wh^r, and when j for in an account 

he 
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he mud prove the particulars, gtbly, Where j 

he has releafed his interefl, though the releafe j 
was .fealed in court, whilft the caule was try¬ 
ing. 6 thly, Particeps criminis is admitted to 
prove matters of fraud, efpecially where what 
he proves is to his ov.”n prejudice. 7 tbly, if 
one be made a defendant by covin, to take 
away his teftimony, and it appears upon the 
evidence, he may and ought to be allowed 
as a witnefs. Yet this cannot be a general ' 
rule, but every cafe Hands upon its own cir- 
cumflanccs, that is, whether the intcreft of the 


parties is fo great that it may be prefumed 
to make them partial: but if it is very fmall, 
viz. fo trifling that it cannot be prefumed they 
will be partial, they are competent; therefore 
alms-people and fervants are good witnefles. 
It is alfo ufual for a legatee of a fmall 
legacy, as 5 s. to a private perfon, or 5 /. 
to a nobleman, to be admitted a witnefs for 
the will. 

As to evidence, the ufual courfc in Chan- 
ary is by tlepoficions, for'no wicneflls viva 
voce are allowed at the hearing, except by 
fpecial older. Where there is the fame 
queftion in a fecond caufe, and the defen¬ 
dant’s defence is she fame, the depofitions 
in the former caufe lliall be read againft 
him. But depofitions in another caufe, in 
which the matters in queflion were not in 
iflfue, lliall not be read. So depofitions taken 
in a fuit between other perfons, are not to 
be given in evidence, the party not having had 
an opportunity to crofs examine the witnefles. 
So .depofitions taken in a caufe, where the 
plaintiff's father was a paityto the fuir, being 
in all matters the fame (his father being only 
tenant for life,) thofe depofitions could not 

be 


Vide Vern. 1 54. 
But though this 
was formerly 
fuppofed to be 
fo, it is other- 
wife now, and 
the fmalleft in¬ 
terefl,difqu a lib e» 
the witnefs, un¬ 
it Is excepted by 
Stac. 25 Geo. 2, 
c. 6. Vide Poll 
B. II. [ 2 .J 


Vide Poft A. I. 

(H.) [4) 
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be read agjafoift the plaintiff, as the advan¬ 
tage ought v 'in all cafes to be reciprocal. 
Where the caufe is difmilfed, the matter of it 
not being proper for equity to decree, yet the 
fa<ft proved in this capjje may be ufed as evi¬ 
dence between the fame parties , whenever it 
fhall ‘come in queftion again : but when a 
caufe is difmiffed, not upon this ground, but 
for irregularity , fo that in truth there never 
L was Regularly any fuch caufe in court, and 
confequently no proofs, the proofs given in 
that caufe cannot be ufed; for proofs cannot 
be exemplified without bill and anfwer, nor 
can they be read at law, unlefs the bill upon 
which they were taken can be read. Laftly, 
No depofitions ought, generally, to be allowed 
which were not taken in a court of record. 
Depofitions are in fome refpefts like examina¬ 
tion of witneffes ; fo that although the defen¬ 
dant may read what part he will, yet the other 
fide may read the whole afterwards : of this 
more hereafter. 

Although all exhibits proved by the depofi¬ 
tions may be read at the hearing, yet they 
muft be (hewn forth in court if the party 
would have any benefit of«them. Parties 
and privies ought to fhew*an original deed; 
every deed ought to prove itfelf, or be proved 
by others ; but ftrangers to a deed, and who 

Query, if this do nothing in right of a grantee, &c. as bailiff 

toogenera !T or ^rvant, may plead a patent or deed with¬ 
out (hewing it. Where a plaintiff makes title 
under a will, the original muft be (hewn to 
the court, and not a copy otherwife where 
it is by way of circumftance : but where a 
deed or other evidence is fuppreifedy the 
court will always intend a title againft him 
who fuppreffes'it: but a copy of a deed, fup- 



*7 


INTRODUCTION. 

pofed to be fuppreffed, is not allowed unlefsl 
examined, not even upon affidavit that th<ji 
plaintiff had got it, but the defendant Ihall 
be left to recover it at law. So, although a 
recital of a leafc in a deed of releafe is good 
evidence of fuch leaf£; again It the releafer and 
thofe that claim undeij liim, yet as to* others 
it is not, without proving there was fuch a 
deed, and that it was loft or deftroyed. In 
cale of an inrolment for lafe cuftody, the deed 1 
may be laid to be recorded, yet a copy of it 
is not evidence, nor is the inrolment itlelf, 
without particular circumftances to fupport 
it, as proving that the original deed was in 
the defendant’s cuftody or power, or acciden¬ 
tally loft, &V. but where a bargain and iale 
is inrolled purfuant to the ftatute, the inrol¬ 
ment is a record, fo that'a copy of it may be 
read in evidence, asnoWure or interlineation 
fhall be intended in a record, for the heigh th 
and folemnity of it; but the fore way is to 
exemplify it under the great leal, or at* leaft 
under the feal of the court. 

■# 

Of averments and parol evidence . 

» 

• $ 

Records, when perfect, for avoiding in- 
finitenefs, which the law abhors, eftop all 
parties and privies from contradicting any 
thing apparent in them. A record cannot 
be confeffed and avoided; as to fay, that he 
was not a perfon able, & fc. fpr then every 
record might be fo avoided by a nude aver¬ 
ment. But to take an averment which Hands 
with the record, and which does not con¬ 
tradict any thing in the record apparent to 
the judges, by conftruftion of law upon 
the words, is well admitted and allowed of 
Yol. I. C by 


Vide P .ft A. II. 
(*•) (*0 
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* Query, If In¬ 
denting is mate 
rial ? 


Collins and 

BUntern, z 

Wilf. 341, See, 

Debt on bond- 

plea (after oyer 

of the bond and 

condition,which 

v as for payment 

cit money on a 

fpecifit da\0 
* • ' 

that the bond 
was given to in¬ 
demnify plain¬ 
tiff again(l a 
note for the 
fame fum, given 
by him to the 
profecutor of 
five indi&ments 
for perjury, not 
to appearand 
give evidence \ 
and therefore 
that the bond 
was void in law. 
Demurrer and . 
joinder, and 
after two argu¬ 
ments, judg- 
• mem for the 
defendant. 


by the law. A deed indented * is the deed 
■ both parties, though the words are the 
words of but one, for both fcal it, and.of 
confequcnce are eftopped by it, viz. in all 
the material and elfential parts, without which 
it would not be good &therwife of a patent 
or deed poll, becaulcj the eftoppel there is 
not mutual, as an eftoppel ought to be. But 
to a deed non eft fatlum may be pleaded, 
vt pari ration /;, it may be confefted and 
avoided, as by coverture, or the like. And 
although a deed is prima facie an eftoppel, 
yet any matter of fad may be pleaded or 
averred, which Hands with the words of the 
deed. But no averment can be taken againft 
the judgment of law, which appears to the 
judges upon view of the deed ■, for matter 
of fad is to be tried by a jury, but matter 
of law by the judges'only. Yet in cafe of 
eftoppels , if a verdid be againft the truth, or 
the Jaw, as being founded upon an untrue 
prelumption, Chancery will relieve *. And 
although equity will not draw in queftion 
fuch affuranccs as are ufed for the common 
repole of men’s eftates, (for a fine with pro¬ 
clamations ought, after five years, to be a 
bar in confidence, as it is in law, fo lhall 
it be of a common recovery for docking the 
entail,) yet if a fine is. unfairly obtained, 
equity will order a reconveyance, and the 
court where it is acknowledged will vacate 
it for error or irregularity; neither is a 
judgment at law to be pleaded in bar to a 
fuit in equity, notwithftanding the ftatute of 
4 H. 4. c. 11. becaufe that ftatute meant 
only to reftrain fuch jurifdidion as did take 

* Relief may in general, be had by new trial. 

. 1 upon 
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upon it to reverfe the judgment, as error and 
attaint will do, which the Chancery nevur 
pretends to, but leaves the judgment in 
peace, and orfly meddles with the corrupt 
confcience of the p^ r ty. And although it is 
faid, that the common law ufed fome power 
to reftrain luch examinations diredly,* before 
any ftatute made, yet thefe feem rather to It m ; g ht b e fa 
examine the manner, than the very matter and formerly; it it 
lubftance of the thing adjjadg^d. • * onervwcnow. 

So in natural jufticeydeeds and writings 
are confidered only as memorials of the con- 
trad, not as a fubftantial part of them; and 
therefore any other proof is as well, and 
the ejloppel will not in equity be regarded 
againft the truth. As if a covenant be ge¬ 
neral, that he was lawfully feifed, and there 
is proof that it was ^declared upon fealing, 
that he Ihould undertake for his own ad 
only, he lhail be relieved. So if in the 
porch afe of a manor, a copyh'old (a little 
before efeheated) was not intended tb pals 
in demei'ne, and was left out of the particu¬ 
lar: and yet the conveyance, was fufficient 
to pafs it at law, the vendor fhall be relieved 
in equity. So where a leale foe years was 
made to truftecs’, precedent to the wife’s fet- 
tlement, only to pro ted the wife’s eftate 
again It the violence of the times, and not 
to exclude the hufband, but the fequcflrators; 
upon proof of this by one Angle witnefs, of 
undoubted reputation, the nature of the cafe 
requiring fecrecy. Chancery relieved againft 
fhe truft expreifed in the deed. S6 in cafe of 
a furrender made by a lie ward 'of a copy- 
hold, if there be any miftake‘there, that is 
only, matter of fad, -and the cdurts at law 
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will, in that cafe, admit an averment, that 
ilhere was a miftake, &c. either as to the lands 
or ufes. 

As tor a teftament proved Jub ftgillo 
Epifcopi it is no eJioppeK .Yet the laft will of a 
man is looked upon as i&e laft ferious aft of 
his life*, with relpeft tc the difpofition of his 
eftate, and muft be admitted fufficient to 
repeal all former wills, and much more to 
bontro| all j^arol declarations. It is to be 
confidered therefore as it ftands upon the 
Will alone, and wodld have been fo, even 
before the ftatute of frauds and perjuries; 
for by the ftatute of wills, by which men are 
enabled to make wills, and devife their lands, 
it muft be a will in writing , and lhould 
parol proof be admitted, it would introduce 
very great uncertainty, and infinite inconve¬ 
nience. But this rule has received a di- 
ftinftion, which has greatly prevailed, viz. 
between evidence offered to a court, and 
evidence offered to a jury; for in the laft 
cafe, no parol evidence is to be admitted, 
leaft the jury might be inveigled by it; 
but in the firft it can do no hurt, being to 
inform the. confcience of the “court, which 
cannot be buffed or prejudiced by it. And 
therefore, though fuch an averment could not 
be admitted, where it was to make the party 
a title, yet where it was only to rebut an 
equity, it might. As where A. charged his 
real eftate with payment of his legacies and 
debts, and deviled his eftate fo charged, to 
the defendant his nephew, and made the 
plaintiff's wife executrix. Proofs were ad¬ 
mitted that it was A 's intention, that fittt 
lhould have the. personal eftate clear of the 
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debts. And if it were taken from' her 
by the creditors, Ihe fhould come in as ft 
creditor on the real eftate. So where a 
money-legacy »given to an executor lhall 
exclude him from the furplus, the prefump- 
tion being that thfjteftator did not intend 
him all and fomeAyet fuch prefumption 
may be oufted or taken away by proof of 
the teftator’s intention, that Jfis executor 
Ihould have the furplus, or r^at his next o£ 
kin Ihould not have it,/Specially if 4 a fpe- 
cific legacy were giv^h to the next of kin, 
for one may aver the truft of a perfonal 
eftate. So the con^rtuftion of making a 
gift a fatisfadtion, has in many cafes been 
carried too far; it is therefore reafonable in 
fuch cafes to admit qf parol proof as to the 
teftator’s intention; however, the later refo- 
lutions have been vtjry cautious of admit¬ 
ting parol evidence, becaule it encourages 
fuits and litigations, and introduces the very 
mifehiefs which the ftatute intended to prevent. 

But although no proof ought to be re¬ 
ceived to fupply the words of a will, fince 
the will that muft pafs lanH, muft be in 
writing, and muft be determined only by what 
is contained in* the written will’; yet there 
can be no hurt in admitting collateral proof, 
to make certain the perfon or the thing de- 
lcribed. As where A. devifed to B> lands of 
60 /. per annum, paying ioo /. which he by 
bond owed I. N. it happened that the ioo/. 
by bond was not due to /. N, but to S. H, 
and the perfon who drew the will having 
fworn, that the teftator intended the debt to 
S.H. the devifee of the lands was held lia¬ 
ble. So to afeertain the thing, ootwithftand* 
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Jng the ftatute of frauds, for it neither, adds 
td Jior alters the will, but only explains which 
of two or more meanings lhall be taken. 
Yet fomc have doubted whether they could 
read the evidence of witnefies on a will of 
lands by the ftatute, though it were only in 
prefervarion of the devifc; but to be fure, if 
the devife would admit of any fenfe, they 
could not bfe^read, And it is a fetled rule 
in, the court oKj^hancery, that although they 
will rea f d parA prfru( to fortify any natural 
conftrudtion that ariifl^s from the words of 
the will; yet they will) never read any parol 
proof to make any alteration in the will, or 
addition to it. And if the bequeft cannot be 
made out but by parol depofition of the wit- 
nefles, there being only,,initial letters for the 
names of the legatees, us it is not lubftantive 
in writing, it is not a written, but nuncupative 
will, and therefore being without the circum- 
flances required by the ilatute, is void. 

« 

. (/•) Of a difeovery in eqnity. 

!Tr.E<H» 3 ,&c. j n the law of nature, when deeds and 

undeniable inftrucoents cannot be pioduced, 
judgment muft then be given according to tire 
teftimony of witnefles, or the. one party muft, 
with confent of the other party, depofe upon 
oath. We fay with the confent of the other 
party, for el!e in the liberty of nature, no 
man is obliged to put the iflue of his caufe 
upon another man’s coni'ciene«. And in the 
qivil law, the judge ex ojficio, if he faw oc- 
cafion, might put the, defendant to his oath, 
or the party interefted might demand it. 

- And this wa& deoiflye between the parties and 

* their 
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their repfefentatives, but did not hurt a third 
perfon. So in Chancery, though witnef&s mt 
examined, yet you may afterwards examine 
the defendant. • A bill lies there for the dis¬ 
covery of an eftate by one who had a title 
to it, as by the patfchtee of the goods of a 
felon, or of one outlawed, for outlawry is 
in nature of a gift or judgment to the king. 
So where A obtains judgment' againft B. 
and the defendant, to defraud him of ^he be* 
nefit of it, afligns his eftate to truftees for 
himlelf, A. may have a difcovery, though it 
is obje&ed, that this is I in the nature of a fo¬ 
reign attachment, ancj that there could not 
be a difcovery of a /man’s perfonal eftate 
in his life time. Buy if the plaintiff in luch 
cafe hath not taken o(jt execution, it will not 
be allowed; and it feeins agreed it would not 
lie againft the debton himfelf, nor to. have 
a general difcovery frpm a third perfon, but 
only for particular thirds. As where a lighter 
is overfet by negligence of the lighterman, 
or a fhip takes fire by tne negligence of the 
mafter or fhip’s crew, thefe come within the 
reafon of the law as to any common carrier, 
and therefore’the party fhall have, a difcovery 
to enable him 'to bring his atftion. Yet a 
plaintiff is not admitted to a difcovery without 
verifying his title at $aw *. So that if there 
be a full anfwer given to the thing in demand, 
till that be tried, the defendants are not 
Bound to difcover. As in a bill for tithes, 
if they plead the ftatute of’ 13 Eliz. cap. 20. 
againft non-refidence in bar’4 or in cafe of 
tithes 0$ conies by cuftom, if they deny the 
cuftorrt; and the rather, becaiife the deCnand 
w>as againft common- right ^ and if it fhpuld 
be otherwife, theft by a feigned fiiggeftidn; 
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here is general, 
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* Vide infra, 
this explained* 
In moil, if not 
in all calc 5 , bills 
for difcovery. ■ 
fhould be aft- 
fwered before 
trial at law, op 
fuch bills would 
rot be of any 
ufe. 



the defendant might be forced fo difcover any 
thing. But if in i'uch cafe, the matter be 
found again ft the defendant, he {hall after 
be examined upon interrogatories. But where 
there is no fuch great inconvenience, as upon 
a bill againft: an execute- to difcover aflets, 
he muft anfwer, though he denies the debt, 
becauie it concerns the* aft of another. As 
to the diffehqice of the perlons, for whom 
and againft whom a difcovery will be admitted, 
it is to “be obferved, that perfons who claim 
lands by a will, or aYiy other voluntary dif- 
pofition, having the law on their fide, are 
intitled, as againft an peir at law, to a dif¬ 
covery in equity of creeds relating to the 
eftate, and to have therri delivered up; other- 
wife the heir might defend himfelf at law by 
letting up prior incuidbrances, and by that 
means prevent the trying the validity of the 
will. So where a will Concerning a perfonal 
eftate is proved in the fjj)iritual court, another 
having a former will in/his favour, may bring 
his bill to difcover by what means the latter 
will was obtained, and to have an account of 
the perfonal eftate, and whether the teftator 
was not incapable, and impofed on, though 
it be objefted that it belongs *to the fpiritual 
court only, to prove thfc validity of the will, 
and that the former will was not proved in 
the fpiritual court, as the will in the defen¬ 
dant’s favor was. But if a bill is brought by 
a remote heir for a difcovery of a title, for 
evidence, to have terms rerpoved, and the 
title at law cleared ■, this is one of the hard 
cafes at law, where equity will not afijft; for 
as equity will not relieve the children, lhould 
the remote heir recover, fo neither will it 
idlift the remote heir. And purchafers (hall 
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* not be obliged to difcover, to impeach* or 
weaken their title ; for by this method all 
purchafes might be blown up. As whether 
in a mortgage made by A. to B. which had 
been afligned to the defendant, there was not 
fome trull declared* * for the benefit of the 
plaintiff, though plairrciff charged in^ Jjis bill, 
that fuch a leafe in defendant’s cullody men¬ 
tioned it; for this is but a fide wind to make 
a purchafer expofe his title, and the court 
will not do it, unlefs the plaintiff givtft fome 
proof towards falfifying the anfwer, to induce 
the court to do it. S(f an aflignee of a leafe 
fhall not be forced to/ difcover whether the 
leafe was expired. Sri* there is no realon to 
compel one whofe lMids lie contiguous to 
mine, to difcover the boundaries in his deeds; 
for that would be to ihelp one man to evi- 
nence toeviClanother Jfhis'poflefiion. So the 
court will never help rhe ifliie againft a pur¬ 
chafer. But where it isjL bounty, as a voluntary 
devife to the wife for Me, in fuch cafe tl\e heir 
having a good title, as heir in tail to 
his great grandfather,' or the like, fhall be 
aided, But with refpeCt to the’perfonal eftate, 
there is a difference between’ contra&s that 
are negotiable, and fuch as are no*t; or where 
they are not negotiated in a mercantile way, 
where a note palfes aslready money. As if it 
were afligned as a collateral iecurity for a 
debt already contracted; for there, if the note 
was fraudulently obtained, or by gaming, 
there is not any remedy againft the drawer. 

But if he actually negotiates it for value, 
the indorfee fhall in all events, have his mo¬ 
ney of the drawer b , though he has paid it 

h Contra by the flat. 9 Am . in the cafe of 3 

gaming debt. 
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before, or it was obtained by fraud, if un¬ 
known to the indorfec, becaufe he has a legal 
right to the note, and a legal remedy at 
law which a court of equity*ought not to 
take from him, and it would be to the 
ruin of all commerce, iff the original caufe, 
and confederation of f 11 Oft note, fhould be in¬ 
quired intOj But the iflignee of a choje in 
action (notes and bills of exchange excepted) 
1ms no remedy at law, or right to fue in 
his own name, and has only an equitable 
remedy. And this f^ils, when a bond or 
covenant is obtained bjr fraud, or the obliger 
has a legal difcharge, tjs a releafe upon pay¬ 
ment of the money. (So if the bond were 
afligned for value before payment, there an 
equitable intereft paffejj, and in luch cafe, if 
Payment may be the obligor pays the Tioney to the obligee, 
pleaded by it. 4 and cannot plead luch payment at law, a court 
Au. c, 16. § u. ^ e q U j t y w 'jj no!: i n ^ r p 0 fe to aflift I in.. 

But if he can, equity ijvill not inrerpole to 
aflift the aflignec. Iniyt[re civil law, the oath 
was only to be tendered* in civil matters, when 
the fafts and circumftances might render the 
ufe of an oath juft and decent, and not in 
criminal matteis, any more than in the law 
of England ; And it is a Handing rule in 
equity, that no one is hound to betray him- 
fdf: for it is the bjifinefs of courts of 
equity to relieve againft, not to aflift for¬ 
feitures■, and by law, no one is bound to 
difeover any matter which tends to fubjeft 
himftlf to penalties or forfeitures ; as a penal 
claufe in an aft of parliament, or in a deed ; 
though raid it was not a penalty, but part 
of the contraft. But otherwife, if he cove ¬ 
nants. not to plead or demur to any bill which 
fhould be brought againft him in equity, or 
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’ the plaintiff waives the penalty. And fuch 
pleas which tend to the fupport of wrong 
doing, ought to have the greateft ftridnefs 
and exadnels. * In fome cales, even for a 
trefpafs, a bill is proper enough in this court, 
viz. where by the fejpfet contrivance of it, it 
cannot eafily be proved. As if a map in his 
own ground digs away under-groped to my 
mineral, and the like. So in cafe of a bill 
by die Eajl-India Company for a dilcoveryy 
and to prevent an interloper’s trading to the 
Eajl-Indies , where there is great difficulty as 
to the proof, (the matter for the greateft 
part having been tranfuded in the Eajl - query, if the 
Indies , and the plaintiff's letting forth, that ft - lU 

, , n . r . . . \ . be bound to dJi- 

they weie willing to wafivc the lorfeiture) there rover any thing 
(hall be a dfficovery. So where the charge ? ,> . 1,1 \' ,wn l '"“ 
was r/>t by way of t^cfpafs, but under co- 
four ot title, as that defendant, by colojar of 
fe v ration by the <|ommittee, had feized 
. J tithes, dv. dpc to plaintiff’, he was 
allowed to pray a dil’ciVery of the particulars 
So taken, and their vajue. So where a man, 
by colour of a title, enters into an houfe, &c, 
and pofleffes himfelf’of the goods, dV. for 
it may be impoflible for the plaintiff to dis¬ 
cover the particulars without fuch bdl. So 
where a will is proved, and the precedent 
adminiftration revoke^!, fuch bill is niuaily 
ncceffary for the difeovery of the goods; anil 
yet in flridnefs oflaw there was a treipaff. 


(m.)Of 
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(m.) Of Pleas of the Cro;wn, generally. 


4 Black. Com. '"pHE dodrine of e^.dence upon Pleas 
3j ' of^fhe Crown is,“'in moft refpeds, the 

fame as.tfe^t upon civil adions. There are, 
however, a few leading points, wherein, 
by feyeral ftatutes and refolutions, a dif¬ 
ference is made between civil and criminal 
evidence. 

Firjly in all cafes 1 of high treafon, petit 
treafon, and mifprifioli of treafon, by fta« 
tutes i Edw. VI. c. ti2. and 5 & 6 Edw. 
VI. c. 11. two lawful witneffes are required 
to convid a prifoner,; unlefs he fliall wil¬ 
lingly and without violence confefs the fame. 
By ftatute 1 & 2 Ph.\&c Mar. c. 10. a far¬ 
ther exception is made f is to treafons in coun¬ 
terfeiting the king’s fefcls or fignatures, and 
treafons concerning own current within this 
realm j and more particularly by c. \ 1. the 
offences of importing counterfeit foreign mo¬ 
ney current in this kingdom, and impairing, 
counterfeiting, or forging any ‘current coin. 
The ftatutes 8 & 9 PV.lll.' c. 25. & 15 & 
16 Geo. JI. c. 28. inktheir fubfequent ex- 
tenfions of this fpecieijl of treafon, do alfo 
provide, that the offenders may be iwji&ed, 
arraigned, tried, convided, and attainted, by 
the like evidence, and in fuch manner and 
form as may be had and ufed againft of¬ 
fenders for counterfeiting the king’s money. 
But by ftatute 7 IV. III. c. 3. in profecutions 
for thofe treafons to which that ad extends, 
the, fame rule (of requiring two witneffes) 
is again enforced; with this addition, that 

c L the 
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the confeffion of the prifoner, which lhall 
countervail the neceflity of luch proof, mull 
be. in open court; and it is declared that 
both witneffes mull be to the fame overt adt 
of treafon, or one to one overt adt, and the 
other to another ov$fft adt, of the fame fpe- 
cies of treafon, and not of diftindfe heads 
or kinds; and no evidence fhaUrVbe ad¬ 
mitted to prove any overt adt not exprefsly 
laid in the indidtment. And therefore iit 
Sir John Fenwick's cafe, in king William's 
time, where there was but one witnefs, an 
adt of parliament was made on purpofe to 
attaint him of treafon, and he was executed *. 
But in almoft every *other accufation, one 
pofitive witnefs is fufficient. Baron Mon- 
tejquieu lays it down for a rule, that thofe 
laws which condemn a man to death in any 
cafe , on the depofit^cn of a Angle wixnels, 
are fatal to liberty: land he adds this rea- 
fon, that the witnefs;;who affirms, and the 
accufed who denies, ^make an equal ba¬ 
lance; there is a necjliity therefore (as he 
fays) to call in a third man # to incline the 
fcale. But this feems to be'carrying mat¬ 
ters too far; • for there are l'ome, crimes, in 
which the very privacy of their nature ex¬ 
cludes the poffibility fbf having more than 
one witnefs; muft the^therefore efcape un¬ 
pun ilhed ? Neither indeed is the bare de¬ 
nial of the perfon accufed equivalent to the 
pofitive oath of a tfifinterefted witnefs. In 
cafes of indidtment for perjury, this doc¬ 
trine is better founded; and there our law 
adopts if; for one witnefs is not allowed to 
convidt a man indidted for peijury, becaufe 
then there is only, one oath^againil another. 
In cafes of treafon alfo there is the accufed’s 

oath 
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oath of allegiance, to counterpoife the in¬ 
formation of a fingle witneis; and that may 
perhaps be one reafbn why the law requires 
a double teftimony to convid him j though 
the principal reafon, undoubtedly, is to le- 
cure the fubjed from;(being lacrificed to 
fiditiom conspiracies, which have been the 
engines fef crafty and profligate politicians in 
all ages. 

f Secondly, though from the revcrfal of Co- 
( lonel Sidney’s attainder by ad of parliament 
in 1689, it may be colleded that the mere 
fimilitude of hand-writing in two papers 
fhewn to a jury, without other concurrent 
teftimony, is no evidence that both were 
written by the fame perfon; yet undoubtedly 
the teftimony of witnelfes, well acquainted 
with the party’s hand, that they believe the 
paper in queftion to f^ave been written by 
him, is evidence to be deft to a jury. 

Thirdly , by the flat 21 Jcic. 1. c. 27. a 
mother of a baftardf child, concealing its 
death, muft prove lay 7 one witnels, that the 
child was bom ,dead:V otherwife iiich con- 

b * 1 

cealment fliall be evidence of her having 
murdered it, • 

Fourthly , all prefumtative evidence of fe¬ 
lony fliould be admit Ai cautioufly; for the 
kw holds, that it iy fetter that ten guilty 
perfons efcape, than that one innocent fuffer. 
And Sir Matthew Hale in particular, lays 
down two rules, moft .prudent and necelfary 
to be obfervcd: 1. Never to convid a man 
for ftealing the goods of a perlon unknown, 
merely becaufe he will give no account how 
he came by them, unlefs an adual felony be 
proved of fuch g rods: And, 2. Never to 
convid any perfon of murder' or man- 

flaughter. 
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flaughter, till at leaft the body be found 
dead, on account of two inftances he men¬ 
tions, where perfons were executed for the 
murder of othars, who were then alive, but 
miffing. 

Lajtly> It was arj antient and commonly st.Tr. i. 
received practice, (derived from the ci,vil law, 
and which alfo to this day obtains, in the 
kingdom of France) that, as counfel was not Demur, pubi. 
allowed to any prifoncr acculed of a capital Montef^ s’p.rf 
crime, fo neither fhould he be fuffereef to ex- l. 29. c. n. 
culpate himfelf by the teflimony of any wit¬ 
ness. And therefore it deferves to be re¬ 
membered, to the honour of Mary I. (whole 
early fentiments, till her marriage with Philip 
of Spain , l'eem to have been humane and ge- 
rous*,) that when fhe appointed Sir Richard * 4 Biack.Ce«, 
Morgan chief-juftke of the common-pleas, 17- 
lhe enjoined him, “ that notwithstanding the 
“ old error, which di^jiot admit any witnefs 
tc to l'peak, or any oth. r matter to be heard, 

" in favour of the ad votary, Her Majefiy be- 
“ iiig party j Her Higtmels’pleafure was, that 
“ whatfoever could bey brought in favour of 
“ the lubjeft lfiould be admitted to be heard: 

" and moreover, that ithe Juftices Ihould not 
C{ perfuade themfelvei to fit in* judgment, 

<c othervvife for Her j'lighnefs than for her Hoiingft. mi. 
“ fubjedt.” Afterwar:IL in one particular in- St ‘ Jr ‘ L1L ' 
fiance (when embezzling the queen’s military 
tores was made felony by fiatute 31 Eliz. 
c. 4.) it was provided that any per Ion im¬ 
peached for fuch felony, “ Ihould be received 
“ and admitted to make any lawful proof, that 
<c . he could, by lawful witnefs or otherwife, 

“ for his dilcharge and defence and in ge¬ 
neral the courts grew lb heartily alhamed of 
a dodtrine fo unrealbnable and opprellive, that 

* , a pradtiee 
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a praftice was gradually introduced of exa¬ 
mining witneffes for the prifoner, but not 
upon oath: the confequence of which ftill 
was, that the jury gave lefs* credit to the 
prifoner’s evidence, than to that produced by 
the crown. Sir Edward Coke protefts very 
ftrongly againft this tyrannical practice j de¬ 
claring-that he never nead in any aft of par¬ 
liament, book-cafe, or record, that in criminal 
c afes,the party acculed fliould not have witnefies 
lworn for him; and, therefore, there was not 
fo much as Jcintilla juris againft it. And the 
houle of commons were fo fenfible of this ab- 
furdity, that,' in the bill for abolifhing hofti- 
lities between England and Scotland , when fe¬ 
lonies committed by Englilhmen in Scotland 
were ordered to be tried in one of the three 
northern counties, they infifted on a claul'e, 
and carried it, againft tlje efforts of both the 
crown and the houfe^of Lords, againft the 
praftice of the courts: in England , and the 
exprefc law of Scotland ’, “ that in all fuch 
“ trials, for the betteif difeovery of the truth, 
“ and the better information of the confciences 
“ of the jury and juftiies, there fhall be al- 
“ lowed to the party arraigned the benefit of 
<c fuch credible witn^fes, to be examined 
u upon oath, as cartribe produced for his 
clearing and juftifilAion.” At length by 
the ftatute 7 W. III. c. 3. the fame meal'ure 
of juftice was eftabliftied throughout all the 
realm, in cafes of treafon within the aft : and 
it was afterwards declared by ftatute 1 Ann, 
ft. 2. c. 9. that in all cafes of treafon and fe¬ 
lony, all witneffes for the prifoner ihould be 
examined upon oath, in like manner as the 
witneffes againft \i m. 
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Before we dole this introductory part/ 
it may not be amifs to give the general 
ntles of evidence at one view, and to fay 
iomething furtlfer upon the weighing of evi¬ 
dence, and preemptions. 

f 

General rules of evidence * 

< 

i* The first general rule is, that you b. n. p. 293. 
mult (as before observed) give the bgft evi^ laft edlt - 
dence of which the nature of the thing 'is 
capable: the true meaning of this rule ' 
is, that no fuch evidence fhall be brought 
that ex natura Ret fuppofes ftill greater evi¬ 
dence behind in the poffefiion or power of 
the party, for fuch evidence is altoge¬ 
ther inlufficient/ and proves nothing, as it 
carries a preemption with it contrary to the 
intention for which it-is produced ; for if the 
other' greater evidence did not make againlt 
the party, why did he not produce it to the 
court ? As, if a man offer a copy of a'deed, 
or will, where he ought to produce the ori¬ 
ginal, this carries a p’/efumptiqn with it that 
there is fomething nipre in the deed or will 
that makes Againfl fhe party, .or elfe he 
would have produced^ it; and therefore the 
proof of a copy in this* cafe is not evidence ; 
but if he prove the ornginai deed, or will, in 
the hands of the adverfe paVty; or that it be 
deftroyed without the default of the perfon 
producing fuch evidence, a copy will be ad¬ 
mitted, becaufe it is then the beft evidence j 
the prefumption of greater evidence behind 
in the party’s poffefiion being overturned by 
pofitive proof. 

2. The second general tule is, that no 
perfon interejled in the queffcion can be a 

Vol, I. D • witnefs: 

( 

I' 
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witnefs : there is not any rule in more general 
ufe, and none that is fo little underftoodj we 
have therefore endeavoured in this work to 
explain it, and fet down the federal exceptions 
to the rule. 

-vide the intro- o The third generali rule is, that hearfay 

dtt&ion. . ° . . i i J \_ 

is not Evidence. ror no evidence is to be 
admitted, but what is lupon oath j and if the 
firft fpeech were without oath, another oath 
that there was fuch fpeech, makes it no more 
than a bare fpeaking without oath, and fo 
of no weight in a court of juitice. Befides, 
if the witnefs be living, what he has been 
heard' to fay, is not, undoubtedly, the belt 
j Mod. 2?3. evidence. But though hearfay be not al¬ 
lowed as direft evidence, yet it may be ad¬ 
mitted in corroboration of a witnefs's telli- 
mony, to Ihew that he _ affirmed the fame 
tiling before on other o«cafions, and that he 
is itiil confident with hfrnfelf. 

So where 'the iflue is on the legitimacy of 
the plaintiff or defendant, it feems the practice 
* Ti.js iwiii t0 admit evidence of what the parents 

rrw«m it dead. . . , , ,v. . T 1 • 

have been he^ird to iffy, either as to their 
being or not being mArried ; and with rea- 
lon, for the prefump^on arifing from the 
cohabitation, is eithe/ ftrengthened or de- 
Itroyed by fuch declarations, which are not 
to be given in evident; dire&ly, but may be 
affigned by the witnefs as a realon for his 
belief one way or the other. But in Pendtel 
and Pendrel, Hil. 5. G. 2. Lord Raymond 
would not differ the wife's declarations, that 
fhe fhould not know her hufband by fight, fc. 
to be given in evidence 'till after fhe had been 
rwimv. idr ard produced on the other fide. So hearfay 
s- t'!«!., Kent, j s evidence; ,0 prove who is my grand¬ 
father, when he married, what children he 

1 had, 
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had, &V. of which it is not reafonable to 
prelume I have better evidence. So to prove 
my father, mother, coufin, or other relation 
beyond the fea'dead, and the common re¬ 
putation and belief of it in the family, gives 
credit to fuch evidence; and for a ftranger 
it would be good evidence if a perfon iwore 
that a brother or neatf relation had told him 
lb, which relation is dead. In an ejedtmenc 
between the Duke of Athol and Lojd AJb- 
burnham> E. 14. G. 2. Mr. Sharpe , who was 
attorney in the caufe, was admitted to prove 
what Mr. Worthington told him lie knew, 
and had heard, in regard to the pedigree of 
the family. Mr. Worthington happened to 
die before the trial. So in queftions of pic- 
fcription, it is allowable to give hearlay evi-' 
dence, in order to prove general reputation ; 
and where the iffue .was of a right to a way Skinnsr </. 
over the plantiff’s cJofe, the defendants wLr744* 
w r ere admitted to give evidence of a con- 


verfation between perions not interefted,* then 

dead, wherein the right to the way was 

agreed. In a quare inipedit tlje plaintiff de- Bp. of Mejihj 

rived his title from .Lord R., on whom he ^ cl d’°i7 4 - a ' 

laid a prefentiftion of Anc Knight;.the Bilhop 

let up a title in hirmelf, and traverfed rhe 

fcifin of Lord R. r'he plaintiff gave in 

evidence an entry in tlnl, regifter of the dio- 

cefe of the inftitution of Knight } in which 

there was a blank in the place where rhe 

patron’s name is ufually inferted, upon which 

he offered parol evidence of the general 

reputation of the country, that Knight was 

in by the prefentation of Lord R. Upon a 

bill of' exCeptiorts, this came upon a writ of 

error into K . B. where the. better opinion 

was, that the evidence was allowable; the 

D 2 * regifter. 
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regifter, which was the proper evidence, 
being filent. A prefentation may be by 
parol , and what commences by parol, may 
be tranfmitted to pofterity by parol, and that 
creates a general reputation. 

4. The fourth general rule is, that in 
all cafes where a general character or beha¬ 
viour is put in iflue, evidence of particular 
fails may be admitted; but not where it 
domes jn collaterally. This has fometimes 
occafioned a queftion in Chancery, Whether 
it were in iflue or not ? As where a bill 
was brought by a kept miftrefs for an an¬ 
nuity; the defendant in his anfwer faid, 
“ She was a lewd woman of infamous cha- 
“ raiter before Mr. P. became acquainted 
(t with her;” and it was holden to be fuffi- 
ciently putting her character in iflue, to 
enable the defendant to^prove particular fails. 
But where upon a bjjli brought by a wife, 
the hufband* in his anfwer faid, “ She had 
“ not* behaved herfelf with duty and ten- 
ft dernefs to him, as became a virtuous wo- 
ff man, much lels his yife;” this was holden 
not to put adultery infifiue, fo as to enable 
the hufband to prove [particular fails. In 
an ailion for criminal/converfation, the de¬ 
fendant may give in evidence particular fails 
of the wife’s adultery with others, or having 
a baftard before marriage; becaule by bring¬ 
ing the ailion, the hufband puts her general 
behaviour in iflue. And as the defendant 
may examine to particular fails, a fortiori 
he may call witneflTes to her general cha- 
raiter. So *in cafes where the defendant’s 
charaiter is put in iffue by the profecution, 
the profecutor nay examine to particular 
fails, for it is impofllble without it to prove 

■ f the 
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the charge. Yet there is one cafe of that 
fort, in which the profecutor is not allowed 
to examine to any particular fad, without 
giving previous notice of it to the defendant; 
and that is, where a man is indidted for 
being a common barretor; and the reafon 
is, fuch indidhtients are commonly againft 
attornies, whofe profeftion it is to follow law- 
fuits; and it is a difficult matter to draw the 
line between that, and adling as a Itarretof; 
therefore it makes it neceffary for him to 
know what particular fadts are to be given 
in evidence, that he may be prepared to 
fhew, that he was fairly employed in thole 
cafes, and adled in his profeffion. But in 
other criminal cafes, the profecutor cannot 
enter into the defendant’s charadlcr, unlefs 
the defendant enable him fo to do, by calling 
witnefies in luppoiT, of it, and even* then 
the profecutor cannot* examine to particular 
fadls, the general charadter of‘the defendant 
not being put in ifTue, but corning in col¬ 
laterally. For the fame reafon if you would 
impeach the credit of a witnefs, you can 
only examine to his* general- charadler, and 
not to particular fails; every .man is fup- 
pofed to be dapable ’of fupporting the one, 
but it is not likely h* fhould be prepared 
to anfwer the other, Swithout notice; and 
unlefs his general charadter and behaviour be 
in ilfue, he has no notice. 

5. The fifth general rule is, Ambiguitas 
verborum latent verificatione fuppletur i nam 
quod ex faElo oritur ambiguum> verificatione 
fa EH tollitur. Therefore, where the tefta- J 
trix devifed her ellate to her coufm, John c.%. 
Cheere, there being both father and fon of jco'is.p! afcr 
that name, parol evidence was admitted to 
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prove that the fon was the perion meant} 
for the heir’s objection arofe from parol 
evidence, and therefore parol evidence ought 
to be admitted to anfwer it.' So if a man 
having two manors called Dale , levy a fine 
of the manor of Dale , circumftances may 
be giveh in evidence to prove which manor 
he intended; for this* is not to contradict 
the record, but to fiipport it. Lord Bacon , 
ih his reading upon this maxim, diftinguifhes 
ambiguity into Patens and Latens , and faith 
that Latens is that which feems certain and 
without ambiguity, for any thing that ap¬ 
pears upon the deed or inftrument; but there 
is fome collateral matter out of the deed, 
that breeds the ambiguity; but ambiguitas 
Patens , i. e. that which appears to be am¬ 
biguous upon rhe deed, or inftrument, is 
never helped by averment; for it were in 
effect to make that pafs without deed, which 
the law appbints lhall not pafs but by deed; 
therefore where the devifee’s name is totally 
omitted, parol evidence cannot be admitted 
to fhew who y/as meant; and as parol evi¬ 
dence will not be ad/hitted to explain an 
ambiguity .which is patens, mikh lefs will it 
be admitted to alter tj/e apparent meaning of 
the will: Therefore; where a man gave 
two thouland pounds to his brother John , 
and in cafe of his death, to his wife, Lord 
Chief Juftice Lee would not fuffer proof to 
be given that the tellator meant his brother 
fhould have it only during life. But where 
A. deviled four hundred pounds to his wi^?, 
and made her executrix, without difpofing 
of the furplus, Lord Chancellor Hardwicke 
admitted parol evidence, to ftiew the teftator 
meant his wi(e Ihould have it; for there 



was 



t 'NTR O* D U C T I 0 N. ' 


& 


/ 

was no ambiguity in the will, nor was it to 
alter the apparent intent of the teftator; for 
by law Ihe was intitled to the furplus as exe¬ 
cutrix, therefore the evidence was admitted 
only to rebut the equity. But in Brown and 
Selwin , in Bom. Proc. 1734, the teftator 
having exprefly devifed the refldue of his per- 
lonal cftate to his executors, one of whom 
owed him money upon bond, parol evidence 
was refufed to be admitted to prove the tefta¬ 
tor meant to extinguish the bond 3 ebt, by 
making the obligor executor j for that would 
have been to have altered the apparent in¬ 
tent, and not Amply to have rebutted an 
equity. 

6. The sixth general rule is, in every 
iftue the affirmative is to be proved. A ne¬ 
gative cannot regularly be proved, and there- 
lore it is fufficien\ v to deny what is aJjirmed 
until it be proved ; bpt when the affirmative 
is proved, the other fide may conteft it with 
oppofite proofs; for this is not properly the 
proof of a negative, but the proof of fome 
propofition totally inconfiftent with what is 
affirmed ; as if the defendant*be charged with 
a treipafs, he need only make a general de¬ 
nial of the fadt; ana, if the fadt be proved, 
then he may prove a propofition inconfiftent 
with the charge, as that he was at. another 
place at the time, or the like. 

But to this rule there is an exception of 
fuch cafes where the law prefumes the af¬ 
firmative contained in the iftue. Therefore, 
in an information againft Lord Halifax , for 
refufing to deliver up the rolls of the auditor 
of the exchequer; the court ,of exchequer 
put the proiecutor upon proving the nega¬ 
tive, viz. that he did not ’deliver them : for 

I) 4 ’ , a perfon 
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a perfon fhall be prefumed duly to execute his 
office till the contrary appear. 

7. The seventh general rule is, that no 
evidence need be gjfven of whfft is agreed by 
the pleadings. For the jury are only 1’worn to 
try the matter in ifiue between the parties, fo 
that nothing elfeis properly before them. In 
replevin the defendant) avowed taking the 
cattle, damage feajant in loco in quo , as par¬ 
cel of his manor of K. The plaintiff re¬ 
plied, tfiat it was parcel of the manor of K. 
and made title to it, and traverfed that the 
manor of K. was the freehold of the defen¬ 
dant : he was not admitted to prove that K. 
was no manor, for that was admitted by the 
tfaverfe. 

The jury cannot find any thing againft that 
which the parties have affirmed and admitted 
of record, though the ,r/uth be contrary ; 
but, in other cafes, though the parties be 
eftopped to fay the truth, the jury are not; 
as in Goddard 's cafe, where a bond was dated 
nine months after the execution, and after the 
death of the obligor. 

In trefpafs for th row ir^g down and carrying 
away flails, as to all the tpffpafs but the throw¬ 
ing them down, the defendants pleaded not 
guilty ; and as to the throwing them down, a 
fpecial juftification, and therein juftified both 
the throwing down and carrying away ; and 
on the ifiue joined, the judge at the afiizes 
would not try whether the defendants were 
guilty or not of carrying away the flails, be- 
caufe they had confeffed it by their juftifica¬ 
tion ; and a motion was made for a new trial; 
but it was denied, becaufe the jury could 
never find the defendants not guilty, con- 

1 trary 
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trarv to their own confeffidn upon the record, a P art of the 

, ; 1 complaint, yet 

though in another lliue. muft not P iai«. 

.tiH firlt prove the complaint, and where is the difference between the cafes ? 


8 . The eighth general rple is, that when-, a R. a.68 *. 
foever a man cannot have advantage of the 

special matter by pleading, he may give it in 
evidence on the general iffue. For example, Co.L.aSj. 

A. eannotjuftify the killing another, therefore 
lie may give the lpecial matter in evidence on. 

the general iffue, as that it was Jedeftndendo, &c.* t j oncs> 240( 
So in trover for goods, the defendant may 
give in evidence that he took them for toll, 
on the general iffue of not guilty, becaufe he 
could not plead it; but it would be other- 
wife in trefpafs, for taking the goods, becaufe 
there he might have pleaded the lpecial matter. 

9. The ninth general rule is, that if the c<>. l. *8*. 
fubltance of the iffue be proved, it is luffi- Hwb ‘ & 
cient. In an a&ion wajte for cutting down 

twenty alhes, proof tha; he cut ten is fuf- 
i^jient, for in effied, the iffue is wafte or no 
wCfte. So in debt upon a bond conditioned Hob> 5J> 
to J^rform covenants, and breach affigned in 
cutiil^g down twenty frees. So in account, if 
the defendant plead an account before A. and 2 r 0 i. 706. 

B. and ,'ffue thereon, proof of an account 
before A. '% fufficient: but if the iffue were, 
whether A. and B, were churchwardens, proof 
that one was, and not the other, would not be 
fufficient. 

If the iffue be, whether Lord Delaware de¬ 
rm i fed, proof that A. B. who was not then, 
but now is, Lord Delaware is not fufficient, 
for whether he were at the time of the demife 
Lord Delaware is part of the iffue. So in 
replevin, if the defendant avow damage fea~ * r 0. Abr, 
/ant, and the plaintiff juftify foy common, and 7 ° 6, 
aver that the cattle were levant and couch ant, 

and 
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and iflue thereon, proof for part of the cattle 
only is not fufficient. 

The plaintiff declared, that he had /. S. and 
his wife in execution, and that the defendant 
iuffered them to efcape. Special verdid that 
the hufband only was taken in execution, (it 
being *for a debt due from the wife before co¬ 
verture)' and that he efcaped. The court 
held that the fubftance of the iflue was found, 
’•and g^ve judgment for the plaintiff. 

In error to reverfe a fine, for that the 
plaintiff was beyond fea, fife, if the defendant 
plead that the plaintiff returned into the realm 
in Augnfi , and iflue thereupon, if it be proved 
that he returned at any time within five years, 
it is fufficient. In debt againft an executor, 
the defendant pleads that the teflator was 
taken in execution by a Ca. Sa. if it be proved 
that he was taken by, 4 n Alias Ca. Sa. it is 
enough, but proof that he had been taken by 
a Capias pro fine , or by a Capias utlagatum , 
would not maintain the plea. If outlawry at 
the luit of A. be pleaded, and the record 
prove outlawry at the luit of C. it is fuf¬ 
ficient. 

Debt upon bond againft tfft defendant, as 
brother and heir to I. S. -upon iflue riens per 
dejeent , the jury found that the obligor was 
feifed in fee, had iflue and died feifed, and 
that the iflue died without iflue, whereupon 
the land defeended to the defendant, as heir 
to the fon of his brother, and the court held 
that the iflue was found againft the plaintiff'; 
for the defendant had nothing as immediate 
heir to his brother, and if the plaintiff would 
charge him as collateral heir, he ought to have 
a fpecial declaration. 



But 
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But if A. fettle *n eftate upon himfeJf for ca«h. n«. 
life, remainder to his firft and other Ions in 
tail, remainder to his own right heirs, and 
enter into a bon'd and die, leaving a fan who 
dies without iflue, whereupon the uncle enters, 
he may be charged as brother and heir of A. 
for he muff make himfelf heir to him who- was 
laft aftually feized. x 

It is neceffary towards the better compre¬ 
hending of this role, to fee in what caf^s mod* 
et forma is of the fubftance of the jffue, for 
where it is, it muff be proved. 

Where the iffue is joined on the point of Co. l. 281, 
the aft ion, there modo et forma is mere form, 
and need not be proved; as where a de¬ 
mandant in cafu. frovifo counts of an aliena¬ 
tion in fee, and th? tenant fays, mn alienavit 
modo et forma , and the jury And (or evidence 
is given of) an alienation in tail, it is fuflieient, 
for the point and gilt qf the writ is, whether 
tenant in dower aliened to the difhcrifon of the 
demandant. So in replevin , where the de-Hob. 73. 
fcndant avowed the taking as a commoner, 
damage fenfant > the plaintiff in bar fa id I. S. 
was leiled of an houfe and land, whereto he 
had common, ^nd demifed unto hjm the thir¬ 
tieth of March , to -hold from the feaft of the 
Annunciation next before for a year, the de¬ 
fendant traverfed the leaf? modo et forma ; 
the jury found that /, S. made a leafe to the 
plaintiff on the twenty-fifth of March for one 
year, and though this was not the fame leafe 
as pleaded, for this began m the day, and 
the other from the day, yet the plaintiff had 
judgment; for the fubftance of the iflue was, 
whether the plaintiff had fuch a leafe, as by 
force thereof he might ufp the common. 

Yet 
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Yet it muft not depart altogether from the 
form of the iffue, as if it had been found that 
he, had a right of common by leafe from 
another. 

L. brought an adlion Upon a promiffory 
note of thirty pounds, to which the defendant 
pleaded, that the plaintiff was indebted to 
him in a larger fum, Jcilicet fixry pounds, 
which far exceeded the damage laid in the 
'declai^tion j the plaintiff replied, that he was 
not indebted to the defendant in the fum of 
fixty pounds modo et forma, and on demurrer 
(for the plaintiff might, for any thing ap¬ 
pearing to the contrary in his replication, 
owe the defendant fifty-nine pounds, nineteen 
lhillings, and eleven pence halfpenny; and 
therefore it was infilled, that he had tendered 
an immaterial iffue) the court held that the 
fubftance of the replication was, that the 
plaintiff was not. indebted to the defendant 
in fo much* as would exceed his own demand 
in the declaration ; and that was the queftion 
for the court and jury, whether he were fo 
indebted to the defendant as to exceed his 
demand, and. not precifely how much 5 and 
a cafe was cited by Mr. Filmer , which was 
allowed to be law, where in debt upon bond, 
conditioned to pay one thoufand pounds, the 
defendant pleaded that at the time of the 
bill, the plaintiffowed the defendant fifteen hun¬ 
dred pounds, to which the plaintiff replied, that 
he was not indebted to him in fifteen hun - 
dred pounds modo et forma as alleged, and 
iffue thereon, and verdi& for the plaintiff; 
and upon motion in arreft of judgment, ohe 
queftion was, whether the iffue were well 
joined,- and the.ee art held it was. ' 

Covenant 
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Covenant by a leffee againft his leffor, and i s»ik. a 6o. 
breach afligned on the covenant for quiet 
enjoyment, for that the leffor oufted him, 

— the defendant pleaded, that he entered to 
diftrain for rent, and traverfed that he oufted 
him de prcemijfts ; the plaintiff demurred, for 
that lie did not traverfe, that he oufted him 
de prcemijfts, or of any p^rt thereof. Sed per 
curiam the plea is good, and proof of any 
part, had the plaintiff joined iffue, woul^ have* 
been fufficient. 

But when a collateral point in pleading is Co - L - lSz - 
traverfed, then mo do et forma, is of the fub- 
ftance of the iffue, and muft be proved; as 
if a feoffment be alleged by two , and this 
is traverfed modo et forma , and it is found 
the feoffment of one, there modo et forma is 
material: fo if a feoffment be pleaded by 
deed , and it is traverfed abfque hoc quod feof~ 
favit modo et forma , the jury cannot find a 
feoffment without deed. 

But though the iffue be upon a collateral 
point, yet if by finding part of it, it fhall 
appear to the court that no fuch action lies 
for the plaintiff, no more than if the whole 
had been found, there modo et forma are but 
words of form; as in trefpafs, quare vi et 
armis , if the defendant plead that the plaintiff 
holds of him by fealty and rent, and for rent 
behind he came to diftrain; and the plaintiff 
deny that lie holds of him modo et forma , 
and the jury find (or evidence prove) that 
he holds of him by fealty only, the writ 
fhall abate; for by the ftatute of Marlb. c. 3. 
no tenant can maintain trefpafs againft his 
lord, fo the matter of the ifliie is, whether 
he hold of him or not; but it would have 
been otherwife in replevin , for there the avow- 

• ant 
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afif being to have a return, muft make a good 
title in Qriinibus. 

(<?.) Of the weighing 6 f evidence. 

We come now to fet the feveral bounds 
of credibility where there are contrary proofs. 

In contrary proofs,, if men’s fwearing can 
be reconciled, fuch interpretation fhall be 
'put upon it, as may make them agree, be- 
caufe every body fhall be fuppofed to fwear 
the truth, and no man fhall be intended 
to fwear a manifeft perjury) therefore that 
conftru&ion fhall be taken that would nlake 
them agree, rather than fuch whereby they 
muft neceffarily oppofe each other. 

One affirmative witnefs countervails the 
proof of feveral negative, becaufe the affirma¬ 
tive may fwear true, an<T the negative alfo; 
for the negatives m^y commonly be, that. 
they know 'nor of the matter; the affirma¬ 
tive fwears that it is, and fo the affirmative 
may be true, and the negative alfo $ for the 
thing that the f one fwears may be true, though 
the other knew nothing of the matter j but 
where the ,affirmative and negative oppofe 
each other in con trad i&ory propofitions, the 
evidence is to be weighed according to the 
rifles hereafter mentioned. 

If there be two witnefTes againft two, and 
therefore no preponderating as to their num¬ 
ber, they are fo be weighed as to their 
credit. 

If a witnefs be produced, and another 
be produced as to his credit, his credit is 
lcfiened in proportion to rhe credit of the 
<s>ppofite witnefs.. 


^ i 
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If a witnefs be produced, and another be 
produced in definition of his credit, and 
a third be produced to fupport the credit of 
the firft witnefs, his credit is to be fupported 
in proportion to his own credit, and that of 
the third witnefs to the fecond. 

The credit of a witnefs is to be judged o£ 
from his ftate and dignity in the world, for 
men of good circumftances are fuppofed not 
to be lo eafily induced to commit a manifeft* 
perjury, as thofe in a penurious fituation. 
Their credit is alfo to be taken from their 
principles, for men atheiftical, and loofe with 
regard to oaths, are not of the fame credit 
as men of good morals and pure conver- 
ilition. 

Their credit is likewife to be eftimated 
from their perfect indifference to the point 
in queftion; for we rather iuppofe that, fa¬ 
vor and regard to a relation, may draw a 
man into perjury, than that ono wholly in¬ 
different and unconcerned Ihould be guilty 
of the crime. 

If witneffes are equal in number and cre¬ 
dit, their difcernment muft arile from their 
fkill, and will ‘appear from the reafons and 
accounts they give of their knowledge} for 
if one gives more plain and evident marks 
and figns of his knowledge than the other, 
he is rather to find credit} for the memory 
on the other fide feems more defective, and 
therefore they appear rafher than the others 
in taking upon rhem the knowledge and re¬ 
membrance of the things concerning which 
they depofe, at leaft they do not-appear 
fo diftinguiihing in theirobfervations, as 
thofe who give the marks and ligns of their 
memory. 


• Formerly, 
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Formerly, as before obferved, in cafes of 
* treafon or felony, no witneftes were fworn 
againft the King; and the reafon feemed .to 
be, becaufe mea^hought it an a6t of piety 
to fave the life of a man, and therefore 
might ftretch a little beyond their knowledge, 
and for that realon were not admitted to hurt 
their confciences by fwearing; and therefore 
it feemed hard to rn^ke any ufe of this rule 
*of law to depreciate their affirmation, as if 
of lefs value than an oath; for the party 
affirming declared he was willing to take his 
oath, and could not be admitted*; fo no 
advantage ffiould be taken of the authority 
of an oath above that of a naked affirmation, 
for that were to turn the rules of law into 
oppreffion and injury; where there was only 
judgment of member,, there witnefies were 
to bp admitted againft the king, becaufe the 
reafon of the rule did not extend to fuch 
cafes, But. now by ftatute law, in cafes of 
treafon and felony, the witneftes againft the 
King are admitted to their oaths, becaufe 
this rule was abufed in the late reigns, to 
derive a credibility on the King’s witneftes, 
as being upon oath, though contradicted 
by men of better credit, upon their words 
only. 

I 

(p.) Of Presumptions. 

We now think it neceflary to '^Some¬ 
thing more of pnjumpthns ; thejpare, as 
defined by the civilians, Conjeftura ex certo 
figrto proveniens qua alio addufto pro veritate 
habetur . When the faft itfclf cannot bo 
proved, that which corses neareft to the 
pp>of of the fa ft is the proof of the circum- 
Jlances that ne’cefiarily and ufually attend 
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fuch fads, and thefe are called preemptions > 
and* not proofs i for they Hand inftead of 
the proofs of a fad ’till the contrary be 
proved. 

Thefe preemptions are twofold, violent , or 1 k 
only probable ; for light and raflh prefump- 43 s. 
cions weigh nothing, and therefore thcfy need 
not be taken into confidfration. 

Of violent prefumption, and that is, when 


circumllances are proved that do necsflarily* 
attend the fad. As if a man be found fu< 3 - c 0 . Lit. 6. 


denly dead in a room, and another be found 
running out in hafte, with a bloody fword. 
This is a violent prefumption that he is the 
murderer, for the blood, the weapon, and 
the hafty flight, are all the neceflary con¬ 
comitants to luch horrid fads, and the next 


c 


proof to the light of the fad itfelf, is the 
proof of thofe arcumHances that do necefla- 
rily attend fuch fad. If a man gives a re¬ 
ceipt for the laft rent, the former is pre¬ 
fumed to be paid, becaufe a man is fuppoled 
firlt to receive, and get in the debts of the 
longeft Handing. But the pt;oof is much 
ftronger if the receipt be in full of all de¬ 
mands, for thin it is plain, there were no 
debts Handing out; and if this be under hand 
and feal, the prefumption is fo violent, that 
the law admits of no proof to the contrary; c.l.e. i$t. 
becaufe that were to let a man Invalidate 


his own deed, which our law doth not per¬ 
mit; for here, though the payment of the 
money is not proved, ytt the acquittance is 
proved, which could not be without fuch 
payment. Every prefumption is more or left 
violent in proportion as the feveral circurn- 
Hances fworn to, do ufually,, more or lefs, 
accompany the fad to be proved. If there 
Vol. I, E * be 


% 
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be an old deed, and poffeflion has always 
gone along with that deed, it is a violent pre- 
fumption of a right, although livery be not 
aftually proved ; for notwithftanding the fadt 
of livery is not proved, yet the circumftances 
ufually attending fuch a fadt are really prov¬ 
ed, that is, the old deed, and the consequent 
poffeflion. 

With refpedt to probable prefumptions , every 
<tafe njuft (land upon its own circumftances, 
and it would be an endlefs labor to enlarge 
upon the fubjedt; but various cafes will be 
found in the courfe of the work, ferving for 
examples. 

[A.] OF WRITTEN EVIDENCE. 

This is twofold. 

I. PUBLIC. 

II. PRIVATE. 

0 

4 

I. PUBLIC, which is twofold. 

c 

(i.) Records. 

(ii.) Writings not of Record. 

(I.) RECORDS are 

[ i.] Afts of parliament, and they are public 
or general , and private or particular. 

[2.] Other Records , &c. of various kinds. 

[3.] Common Recoveries to bar entail. 

[4.] Judgments , as verdifts , nonfuits , (Ac. 

[5.] Writs. 

(II.) PUBLIC WRITINGS not 
OF RECORD, are 

[ 1. ] Decrees in Chancery . 

[2.] Bills in* Chancery. 


[3-1 Aqfwers, 
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[3.] Anfwers. 

[4.] Depofitiom. 

[5.] Affidavits in Equity and Law. 

[6.] Proceedings in the Spiritual and other 
Courts . 

[7.] Rolls of Courts-Baron, &c. 

[8.] Regift ers, &c. ' 

[9.] The Pope’s Licence and Bull. , 

[10.] Public Books, &c. iuch as Do - 
mejday Book— Books in the Herald's, Office— 
The Navy and other Public Offices - Surveys 
— 'Terriers—General Hijlory —and Inventories, 
&c. taken by Sheriffs. 

II. PRIVATE WRITTEN EVI¬ 
DENCE. This is twofold. 

(1.) Writings under Seal. 

(11.) Writings without Seal. 

(1.) Writings under Seal, *are 

Charters and Deeds between party and 
party; Deeds Poll, Obligations, and Bills 
Penal, &c. 

(11.) Writings without Seal, are 

[i.] mils. 

[2.3 Policies of Infurance. 

[3.] Bills of Exchange. 

[4.] Promijfory Notes. 

„ ^ [5.] Other Writings without Seal of 
-> varsons kinds 

. >- ' 

E a [A.J 
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[A.] I. (i.) OF WRITTEN PUBLIC 

EVIDENCE. 

I. OF RECORDS. 

[ 1.] Adis of Parliament. 

* They are public or general , and pri¬ 
vate or particular. 

[2.] Other Records , &c. of various 
<> kinds. 

[3.] Common Recoveries to bar entails. 

Judgments , as Verdidts, Nonfuih , 
&c. 

[5.] Writs. 



General Observations. 

Before we enter into confideration of the 
feveral kinds of records, it may be proper 
to fay fomething of the nature of records, 
and of copies being evidence, 
c. l. e. 7 . Records are the memorials of the legifla- 

ture, and of <the King’s courts of juftice, and 
are authentic- beyond all manner of contra ~ 
didtion i they are (if i man may be permitted 
a fimile from another fcience) the proper 
diagrams for the demonftration of right, and 
they do conftantly preferve the memory of 
the matter, that it is ever permanent and 
obvious to the view, and to be- feen at any 
time in all the certainty of demonftration; 
in as much as the record can never b€*proved 
per nafiora , for demonftration is only appeal¬ 
ing to a man’s own conceptions, can 
never be done with more Convi&idfi, than 
> where you draw the confequence from what 
is already a Koncejfum and, confeauently, 

there 
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* there cannot be any greater demonftration 
in a court of juftice than to appeal to its own 
trapfa&ions. 

But records being the precedents of the 
demonftration of juftice, to which every man 
has a common right to have recourfe, cannot 
be transferred from place to place, to ferve 
a private purpole, and therefore they have a 
common repofitory, whifeh is in the Treafury 
at fVcJlminJler , from whence they ought not. 
to be removed but by the authority of fome 
other court and this rule of law is plainly 
agreeable to reafon and juftice: for if one 
man might demand a record to ferve his own 
purpofe, by the fame reafon any other perfon 
might demand it, but both could not poflibly 
have it at the fame time in different places, 
and therefore it muft be kept in one certain 
place, in common for them both j befjdes, 
thefe records, by being daily removed, would 
be in great danger of bemg loft,, and confe- 
quently it is on all hands convenient, that 
thefe monuments of juftice Ihould be fixed 
in a certain place, and that they fhould not 
be transferred from thence but by public 
authority from Superior juftice. 

Therefore the copies of records jnuft be 10 Co. 92,93. 
allowed in evidence, for fince you cannot 
have the original, the beft evidence that can 
jbe had of them is a true copy; and the rule 
of evidence requires no farther than to pro¬ 
duce the beft of which the nature of the tiling 
is capable ; for to tie men up to the original, 
which is fixed in one certain place, and can¬ 
not be had, is totally to dilcard their evi¬ 
dence j, but it were very hard and injurious 
to prevent the beft and moft authentic tefti- 
jniQpy from being evidence, becaufe it is fo 

E 3 guarded 
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guarded and confined by the law that it* 
cannot itfelf be had or produced ; if that 
were fo, then the rules of law and right 
would be the authors of injury, which is the 
higheft abfurdity} for in many cafes, juftice 
muft fail without proof from the records, 

4 Bjc. Ab. 308. when chemfelves cannot be had at the trial. 

Skin. 174. 584. j$ ut a CO py 0 f a CO py i s not evidence ; for 

the rule demands thd belt evidence of which 
*the nature of the thing admits j and a copy of 
a copy cannot be the bell evidence, for the 
farther off a thing lies from the firft original 
truth, fo much the weaker muft the evidence 
be j and therefore a true copy muft be given 
in evidence, which reduces it to its firft and 
beft certainty : befides, where you would give 
the copy of a copy in evidence, there muft 
be a chafm or gap in your evidence, for if 
you have the firft copy, and by oath or other- 
wife prove that a true copy, then the lecond 
copy is altogether fdle and infignificant if 
you .have only the iecond copy, then it cannot 
appear that the firft was a true copy, becaufe 
it is not there to be fworn to, and con- 
fequently it is not proved in court, and then it 
is not evidence, and of courfc the tranfcript 
of that wliich is not in itfelf evidence, cannot 
be given in evidence. Vide farther infra. 
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[i.] (*•) Of the first fort of Records, 

viz. Acts of Parliament. 

* 

» 

'"THESE are the memorials of the legifla- g.l.e. io. 

ture, and therefore of the higheft and ’ ' ’ 
moil abfolute proof; and they either relate to 
the kingdom in general, and then are # called 
general ads of parliament, or only to the 
concerns of private perfons, and are thence 
called private ads. A general ad of parlia- g. l. e. 4 i. 
ment is taken notice of by the judges or jury 
without being pleaded; but a particular ad Noy. i2 4 .Do£t 
of parliament is not taken notice of by the p^d. 3 ^'* 
court, without being pleaded; for the court 84.». 
cannot judge of particular laws, which do 
not concern the whole kingdom, unlefs, that 5 Co - 2 * 
law be exhibited to the court; for they are 
obliged by their oaths to judge, all matters 
coming before them fecundum leges et. con- 
Juetudines Angli and therefore they cannot 
be obliged ex officio to take notice of a par¬ 
ticular law, becaufe it is not 'Lex Anglia, a 
law relating to* the whole kingdom, therefore, 
like all other private matters, it muft be 
brought before them to judge thereon. 

But a private ad of parliament, or any Hob. 2*7. 
other private record, may be brought before Cr0 -J ic>,: *- 
the jury if it relate to the ififue in queftion, 
though it be not pleaded, for the jury are to 
find the truth of the fad in queftion, according 
to the evidence laid before them; and there* 
fore if the private ad brought before them 
doth evince the truth of the matter in quef¬ 
tion, it is as proper evidence to the purpofe, 
as any record or evidence whatfoever. 

E 4 * - Since 
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Since fuch records are authentic, it is the 
propereit fort of evidence : there was an 
antient error on this fubjeft, founded upon 
a notion that the jury could not find an aft 
of parliament, or other matter of record, 
which is falfe, for the allegata to the jury, 
fays Hobart , is every thing that may be of¬ 
fered in evidence relating to the iffue. As if 
the iffue were, whether fuch lands were within 
‘ «certaiy letters patent granted by King H. 8. 
the defendant may fhew the flat. 35 H. 8. 
which enafts, that lands fhould pals, not- 
withftanding any mis-recital, and that by this 
means, notwithftanding the mis-recital, the 
lands were within the grant; for though this 
be a private ftatute, yet fince it relates to the 
ilfue, it may, like all other matters, be given 
in evidence, for the flat, is produced to 
prove, that notwithftanding the mis-recital, 
the lands might be comprifed in the grant. 

On an attaint a particular aft of parliament 
cannot be given in evidence that was not 
given in evidence to the petit jury, for fince 
on the attaint, the former verdift is called 
in queftion, and the jury punifhed for the 
iniquity of that verdift, it follows of courfe 
that no more evidence can be given than 
was offered to the petit jury; for they could 
pot form any judgment but upon the evi¬ 
dence offered, and therefore ought not to 
be called in queftion upon different evidence. 

But a general ftatute may be offered in 
evidence to the grand jury in an attaint, 
though it was not offered in evidence to the 
petit jury, becaufe of a general law, every 
r perlon who lives under ft, is iuppofed 
to take notice ? ard confeqqendy the firft 

jury 



jury on the decifion, were obliged to under- 
ftand it; otherwife they ought to have rer 
ferred it back to the decifion of the court; 
for when a jury take upon therp to judge of 
the whole matter, they at their- peril do take 
upon themfelves the underftanding of the 
law; and if the petit jury have judged with¬ 
out being apprifed of the general law of the 
kingdom, as they ought to be, yet, that may, 
nevei thelefs, be offered to the gragd jury, 
who may be made fenfibie of liich general 
law, on which their judgments muft be 
founded. 

The diftinftion between a general and a b.n. p.213. 
particular law is; whatever concerns the king- 
dom in general, as before obferved, is a 
general law, and whatever concerns a parti¬ 
cular ipecies of men, or fome individuals, 
is a fpecial or particular law, and muff be 
pleaded. 

From this definition it is plain, that the Hob. 
fame law may be both general and* parti¬ 
cular in different parts; ex. gr. 3 Jac. 1. 
againft recufants in general, in difabling them 
to prefent; yet the claule giving their pre- 
fentations to the univerfities is particular, and 
muft be pleaded or found. 

A law which concerns the King is a ge- 4 c °• 76- Doft. 
neral law, becaufe the head and union of the pUlt ' 339 ‘ 
whole commonwealth. 

A law that concerns all lords is a general 4 Co * 76. b. 
law, becaufe it concerns the property of the placit ’ 
kingdom, it being all holden under lords, 10 * 7 * * 

either mediate or immediate. But a law 2 In ft. 105. 

4 Co. 76. b. 

Port, placit* 

33 ^* 

23 Ed. 4. 8. b« 

a law 


that only concerns the nobility or lords tem¬ 
poral, is a particular law, becaufe it relates 
no more than one fet of perions* as it 
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a law makes them liable to fuch or fuch 

Yet3 perhaps, if . a law related to the body 
of the peerage, it would be deemed a ge¬ 
neral law, for as fuch they are part of the 
legiflature j and what relates to the conftitu- 
tion, is, a general law. 

That which relates to all officers in ge¬ 
neral, is a general law, becaufe it concerns 
tihe univerfal adminiftration of juftice, as the 
flat, of Weft. 1. 3 Ed. 1. cap. 26. that no 
ffieriff or other officer Ihould take a reward 
for his office. 

a 

But if it relates only to particular officers, 
and not to the adminiftration of juftice, it is 
a particular law. 

What relates to all fpiritual perfons, is a 
general law, in as much as the religion of 
the kingdom is the general concern of the 
whole kingdom, ex. gr. the 21 H. 8. 13 
EL c . 10. 18 El. r.'il. But what relates 
to one fet of fpiritual perfons, is particu¬ 
lar, as the ad of the 1 El. c. 19. of Biffiops 
leafes. 

An ad that comprehends all trades, is 
general, becaufe it relates to traffick in ge¬ 
neral 3 but an ad that relates only to grocers 
or butchers, &c, is particular. 

I,et the matter of a law be as fpecial as 
it may, yet, if it relates equally to all, it 
is a general law j but a law relating to fome 
counties or parilhes, is fpecial. 

Though it be regularly true, that a pri¬ 
vate law (hall, not be taken notice of, unlefs 
it be ffiewn, yet it will be otherwile in cafe 
fuch private law b^ recognized by a public 
one. Ex. gr. the 23 II. 6. c. 9, relative to 

ftierifts 
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iheriffs bondsj is a private law*, yet 4 
Ann. c. 116. § 20. having enabled the flie- 
riff to affign fuch bond, the court muft take 
notice of the law that enables him to take 
fuch bond. 

This dodtrine is now fully eftablilhed in 
the cafe of Samuel, affignee, v. Evans, v. 
poll C. 1. [1.] 

1 

(b.) Where both public and private fiatutn 

muft be pleaded. 

There are fome cafes in which both public 
and private ftatutes ought to be pleaded; 
and that is when they make void any legal 
folemnities j for in this cafe the conftrudtion 
of the law is, not that folemn contra&s lhall 
be deemed perfect nullities, but that they 
are voidable by the parties prejudiced by fuch 
contradsj and one reafon of the conftrudtion 
arifeth from this rule erf expounding all fta¬ 
tutes, that Qui/quis potefi renuntiare Jyri pro 
Je introdufto —where any perfon has benefit 
by a law, he may renounce th^c benefit if he 
will, and refufe to take any advantage of it; 
but if theie adts were conftrued perredt nul¬ 
lities, that rule muft be laid afide, and the 
party muft receive benefit by the law, whe¬ 
ther he will or not; and therefore fuch adts 
of parliament muft be pleaded, that the 
party may appear to take the benefit of 
them. i 

Another rcalon of this conftrudtion is, that 
as what lhall conftitute the folemnities of a 
contradt is matter of law, fo it is matter of 
law how thefe folemnities ought to be de¬ 
feated and deftroyed; and in as much as it 
is matter of law by what folemnities a con- 

• , tradt 
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traft is to be conftituted, therefore, when 
an aftion is to be founded upon any folemn 
con craft, that contraft ought to be offered 
to the court; now it would be prepofterous 
for the law to require that the contraft ihould 
be offered to the court, that it may appear to 
be legally made; and yet that it fhould not 
require it to be offered to the court, that it 
may appear how it is defeated; both certainly 
mu ft be determined by the fame judicature, 
for it is abfurd to fay that the court fhould de¬ 
termine that the contraft was lawfully made, 
and that the jury fhould determine that it was 
lawfully defeated: It is for this reafon, that 
you cannot give the aft of Queen Eliz. touch¬ 
ing ufurious contrafts in evidence on the ge¬ 
neral iffue, though a general law; but it 
ought to be pleaded. 

So,the 23 H. 6. c. 9. of fheriffs bonds 
cannot be given in evidence on the gene¬ 
ral iffue, but it ought to be avoided by 
pleadifig. 

Since 4 Ann. c. 16. § 20. the condition 
appears upon the record y and advantage may 
be taken in arrefl of judgment , after verdiSt 
upon non eft faftum. 

So a fine is made void by the ftatute of 
Wejlminjler 2. 13 Ed. 1. c. 1. but conftrued 
only to be voidable. And a recovery by 
a wife with a fecond hufband made void by 
11 Ii. 7. c. 20. but conftrued only void¬ 
able. 

If an aftion or information be brought on 
a penal ftatute, and there is another ftatute 
that difeharges or exempts the defendant 
from the penalty, this ought to be pleaded, 
and cannot be given n eviilence on the ge¬ 
neral iffue: for the general iffue is. but a 

. ' deni.fl 
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denial of the plaintiff’s declaration, and the 
plaintiff has proved the defendant .guilty, 
when he hath proved him within the law 
upon which he hath founded his declaration, 
fo that the plaintiff hath performed what he 
hath undertaken j but if the defendant would 
exempt himfelf from the plaintiff’s 'charge, 
he fhould not deny the declaration, but fhew 
the law which difcharge’s him. 

But if there is any thing in the feme fta- 
tute on which the attion, &c. is founded which 


difeharges or exempts the defendant, it may 
be given in evidence, if by another ftatute 
it muft be pleaded. Per Hale , ch. Baron. 

Another difference is taken between where 
the faving provifo in a ftatute is matter of 
fa«ft, and where it is matter of law; for 
when it is meer matter of fad, it may be 
given in evidence; as if an action of* debt 
be brought againft a Spiritual perfon for 
taking a farm, the defendant pleads §hiod 
non habuit nec tenuit ad. Firmam contra for - 
mam Statuti. Upon this iffue joined, the 
defendant may give in evidence, that it was 
lor the maintenance of his houfe, according 
to the provilo of the ftatute, for this is not 


Hammond qui 
tarn v. Tayior, 
Hard. 231. 

1 Rol. Ab. 6$3* 


againft the ftatute. 

But upon an information on 5 E. 6. c. »R°LAb. 683. 
14. againft ingroffing, the defendant on the 
general iffue, cannot give in evidence a li¬ 
cence of three juftices of peace, according 
to the provifo in the ftatute, becaufe whe¬ 
ther there be a fufficient authority given, is 
matter of law, and therefore ought to be 
pleaded, and cannot be given in evidence. 


Vide fupra. 

A faving provifo may be given in evi- * 
dence on the general iffue, /becaufe if the Jj 


jonet 320. 
Kof. Ab. 683. 
. ij. 
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party be within the provifo, he is not guilty 
on the body of the ad upon which the adion 
is founded. 


(c.) Farther as to what is evidence of aids 

of parliament. 

o l. e. jo. Of general afts of parliament the printed 
a(2. v" . P si ra. ft atute book is evidence j not that the printed 
446. b. k. p. ftatutes. are perfed and authentic coj)ies of 
‘ 5 ‘ the records themfelves; but every perfon is 

fuppofed to know the law, and therefore the 
piinted ftatutes are allowed to be evidence, 
becaufe they are the hints of that which is 
fuppofed to be lodged in every man’s mind 
already. 

b.n. p.225. But * n pi'i vate ads of parliament the 

printed ftatute book is not evidence, though 
reduced into the fame volume with the ge¬ 
neral ftatutes; but the party ought to have 
a copy compared with the parliament roll; 
for private ftatutes do not concern the king¬ 
dom in general, and therefore no man is 
underftood to ,be poftefled of them, as they 
are of thofe general laws which are fet up 
as the regulation of their own* adions, and 
confequehtly the private ftatutes are no inti¬ 
mation to what is already known, but they 
are tlie rules that relate to the private for¬ 
tune of this or that particular man, which no 
one elfe is under any obligation to under- 
ftand or take notice of, and therefore they 
ought to be proved with the fame precifion 
as the copies of all other records, for they are 
not confidered as already lodged in the minds 
of the people. 

a. k\ p. no. However; a privaie ad of parliament in 

print that concerns a wliole country*, as the 

' ad 
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aft of Bedford levels, for rebuilding Tiverton , 

&c. may be given in evidence without com¬ 
paring it with the record. And thefe things Goodn'ght t. 
are the rather admitted, becauie they gain 7 * 

fome authority from being printed by the b. n. p. ai 6 . 
King’s printer j and, befides, from the noto¬ 
riety of the fubjeft of them, they are fiippofed 
not to be wholly unknown. And for this 
reafon printed copies o*f other things of as 
public a nature have been admitted jn evi-’ 
dence without being compared with the ori- - 5 

ginal : as the printed proclamation for a peace c a . k. b. zi6. 
was admitted to be read without being exa- 

O 

mined by the record in Chancery. Sed qu. 
and if evidence, whether it fhould not be 
proved to have been printed by the King’s 
printer ? 

(d.) General rules concerning aftions’upon 

penal Jlcitutes. 

By 31 El. c. 5. it is enafted, that all ac- 8. n. p.194. 
tions, &c. brought for any forfeiture upon 
any penal ftatute made or to be, made, where¬ 
by the forfeiture is limited to the King, fhall 
be brought within two years: and, all aftions 
upon any penal ftatute, the benefit whereof is 
limited to the King and to the profecutor, 
ihall be brought within one year. 

And in default of fuch purfuit, then the 
fame to be brought for the King at any time 
within two years after that year ended. And 
if any fuit upon any penal ftatute made or to 
be made, except the ftatute of tillage, fhall 
be brought after the time in that behalf 
before limited, the fame fttall be void and of 
none efteft. ' 

Upon 


j 
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4 Mod. 144. 

J Show, 353. 


Noy. 71. 


Cirtli. 232. 

Ld, R 78 


Lookup who, 
&c. v. Sir T. 
JF rcderick, 
Mil. 6 0. 3. 


Caith. 1 32. 


Morris and 
Harwood, 
Mic. 3 C, 3* 


Upon this ftatute it hath been holden, 

1. That if any offence prohibited by any 
oenal ftatute be alfo an offence at common 
aw, the profecution of it as an offence at 
common law is not reftrained by this aft. 

2. That the defendant may take advan¬ 
tage of this ftatute on the general iffue, and 
need not plead it. 

3. That the party grieved is not within 
this fixture, but may lue as before : but 
quecre, where the fuit is firft given to the 
party grieved, and then to the common in¬ 
former ? 

On a cafe referved it appeared that an 
aftion of debt was brought on 9 An. c. 14. 
by a common informer againft Sir T. F. for 
winning 525 l. of G. L. at cards. The 
money was loft and paid 11 March , 1757, 
and the original not l'ued out till Michaelmas , 
1762. The court of C. B. held it a cafe 
within 31 El. though the aftion given in the 
firft in (lance to the party grieved, and after¬ 
ward to the common informer, for himlelf 
anti the poor f of the parilhfor fuch aftion 
would have been within the Jl. 7 H. 8. and 
31 El. was t made to narrow the*time given by 
that ftatute, and therefore could never mean 
to leave any aftions unreftrained in time ; the 
latter part of the claufe muft therefore be con- 
ftrued to extend to them. 

It has been determined that fuing out a 
latitat within the year, is a fufficienc com¬ 
mencement of the fuit to fave the limitation 
of time: but if the writ was not fued out till 
after the year, though by relation it would 
be within the titra, the plf&tiff ought to be 
monfuited. 


a 


If 
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• If two aftions are commenced upon a penal combe v. nit, 
ftatute, founded upon procefs tefted the lame 3 Eu, ‘‘ ,42 V 
day, and one aftion pleaded in abatement of the 
. other, the real day of filing forth each procefs 
(though out of term) may be fhewn in pleading* 

By ai Jac. i. c. 4. all offences againft 
penal ftatutes, for which any common in¬ 
former may ground an a< 5 lion, &c. before 
juftices of aflize, &c. (except offences con¬ 
cerning reculancy or maintenance of the # 

King’s cuftoms, or tranfporting golfl and 
filver, ammunition or wool, &V.) fhall be 
commenced, fued, tried, recovered and de¬ 
termined by aftion, &c. before the juftices of 
affize, &c. or before juftices of the county, 

&c. and the like procefs in every popular 
aftion, &V. fhall be, as in aftions of trelpafs, 
vi et armis at common law, and in all fuits 
on penal ftatutes, the offence fhall be laid in 
the proper county j and if on the general lffue 
the offence be*not proved*iri the fame county, 
in which it is laid, the defendant fhall be 
found Not Guilty. 

In the conftruftion of this aft it has been H ; rk . P Cafri 
holden, that it does not extend 00 any offence 3 ? lk * 37a. 
created fince tfiat ftatute, but -that where a 
fubfequent ftatute gives an aftion of debt 
or other remedy for the recovery of a penalty 
in any court of record generally, it fo far 
impliedly repeals 21 Jac. 1. However, the 
offence muft be laid within the proper county. 

This ftatute gives no new jurifdiftion to the 
courts therein mentioned; therefore fuits for 
fuch offences, over which they had not any ju¬ 
rifdiftion before the ftatute, muft be brought 
in the courts of IVeJlmtnfter. 

Where by the aft creating the penalty, it c 3 rtb. *565. 
is to be recovered by bill, plaint, or informa- 
Vol. I. F . tion 
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: iho/.. 354. 


iiut, 35. 


Magg9 and Ellis, 
M. 25. G. 2. 

B, N. p. 196. 


Cunningham 
v. Bennetr, 
Tr. t G, 1. 
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tion in any of the King’s courts of record, 
and no mention made of the quarter feflions 
or aflizes, the 21 Jac. 1. does not extend .to 
it} for the aft never meant to give a jurif* 
diftion to the quarter feflions or aflizes where 
they had none before. 

Therefore it was holden that an information 
did not lie at the aflizes for non-refidence, 
the penalty (by 21 '//. 8.) being recoverable 
•'by biV, plaint, or information in the King’s 
courts. 

In the cafe of the K. v. Martel\ M. 25. 
Car. 2. in an information on the 5 Eliz. it 
was holden, that it lay not originally in K. B. 
becaule the 21 Jac. 1. hath negative words, 
but that if it be began originally below, the 
party may remove it by certiorari if he will, 
and give jurifdiftion to that court, for it is a 
ftatute for the eafe of the fubjeft j but the 
King cannot remove it. 

No fuit hy a party grieved is within the 
rellraint of the ftatute. 

By .8 Eliz. c. 5. no informer fhall com¬ 
pound or agree with any that fhall offend 
againft any penal ftatute for an offence com- 
mitted, but after anfwcr made in court to the 
iuit, nor after anfwer but by confent of the 
court. This extends only to common in¬ 
formers. 

fc It extends as well to fubfequent penal 
ftatutes, as to thofe which were in being when 
it was made. 

* 

By that ftatute the common informer mtift 
fue in proper perfon, or by his attorney: 
therefore an infant cannot be a common in¬ 
former, for fye muft fue by guardian. 

A Common informer cannot fue for a lefs. 
penalty than the ftatute gives; if he do* 

' ' 2 though 
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though he have a verdidt, judgment will be 
arrefted. Ex. gr. If a common informer 
were to fue for the fingle value of money- 
won at pi Ay, where 9 An. c. 14. gives the 
treble value. 

In an action on a penal ftatute,. it was shinier v. Re¬ 
moved by the defendant that the plaintiff ^ ert s Jj- 11G * 
fhould give fecurity ta pay the coffs, upon 
affidavit that he was a poor man. But ths 
court refufed the motion, for the'ftature 
having given him power to fue, it is a debt 
dlfe to him} but if it appeared that the ac¬ 
tion faas brought in a feigned name, they 
would oblige the real profecutor to give fe¬ 
curity. Query, If the court would fuffer the 
adfion to pioceed ? 

The court will, on motion, give the de- Wj , ker and 
fondant libeity to pay the penalty into court, Kmg.Tr.31. 
with coffs. G ‘ ** 


Wherever the adfion i& founded on a penal Hob . llg . 
flatute, Not guilty, or Nil debet, at e # good 
pleas. 

If a defendant would plead a recovery in j 3C ku a nd 
another adfion for the fame offence in bar,.he Glfllr e. 15* 

j G z 

muff take carp to fet out in his plea* that 
the plaintiff in the other adtion had priority 
of fuit if he do not, his plea on demurrer 
will be bad; but the record of a recovery in 


another adfioto cannot be given in evidence 
on Nil debet : for if it be pleaded, the plain¬ 
tiff might reply nul tiel reeord , or that it was stra.-m. on. 
a recovery by fraud to defeat a real profeca- st». 137. 
tor, which he cannot be prepared to lhew on 4 H ' 7 ‘ c ‘ 20 * 
t?he general iffiie. * 


' The provtio in the Oxford adt, 16 and 17 v> m 


Car . 2. c. 8. that that adt fhall not extend to 

any adtion, or*information, on any penal fta- c?b. E ' 7 °’ x ‘ 

tute, mult be underftood of popular adfions 

F 2 . and 
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and informations, and not of remedies given 
by ftatute to the parties grieved. 

The aft of 24 G. 2. c. 18. (reciting that 
by the 4 and 5 Ann . it was enafted, that 
every venire facias fhould be awarded out of 
the bo^y of the county, with a provifo, that 
it fliould not extend to any aftion or in¬ 
formation upon any. penal ftatute, and that 
0 the provilo had been found inconvenient, 
enafts, that every venire facias for the trial 
of any ilTue in any aftion or information 
upon any penal ftatutes, fhall be awarded of 
the body of the proper county, where fuch 
iffue is triable. 

If the defendant plead a prior recovery, 
and the plaintiff reply per fraudem, and fuch 
recovery be found to be fraudulent, the de¬ 
fendant is liable to two years imprifonment, 
by 4 II. 7. c. 20. 

41 

(e.) When a ftatute fhall be recited. 

If an aftion lies for an offence at common 
law, and a ftatute is made againft the fame 
offence, if the aftion is brought upon the 
ftatute, ifmuft be recited ; otherwife it does 
not appear whether the aftion be upon the 
ftatute, or at common law. 

As in an aftion upon the ftat. W. 1.3 Ed. 
1. c. 20. de malefaftoribus in parcis. 

In an aftion upon the ftat. 5 R. 2. and 
8 II. 6. for a forcible entry or detainer. 

So, if a ftatute make a new offence, which 
was not fo by the common-law, the ftatute 
muft be recited. As, in waft againft tenant 
for life or years. 


(f) When 
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(f.) When a Jiatute need not be recited. 

•* . 

But if a ftatute extend a remedy, which ty. 83. fc. s s . 
was at common law in fome particulars, it b ‘ 
need not be recited. 

As in waft againft a tenant in dower or Reg. 73. 
guardian , the ftatute need not be recited, for ,Lut ‘ ,54? ' 
there was a prohibition’ of waft againft them 
at common law. • * 

So in debt by an executor , or adminiftratcr Lut. 1548. 
de bonis afportatis , &c. the ftatute is not re¬ 
cited, for debt lay at common law in other 
cafes. 

So in an adtion upon the St. 2 R. 2. 5. de R-iMod. 99. 
Jcandalis magnatum , the ftatute need not be 
recited. 

In an aftife for tithes , the St. 32 II. 8. 7. Dy. 85. a. b. 
need not be recited. 

So the title, or preamble, need not be Mod. Ca. h. 
mentioned. Sa1,6 ° 9 ’ 

So where a ftatute gives a writ, and or- Bro.pari.75. 
dains the certain form of the writ, the ftatute Lut ‘ 1;48, 
need not be recited. 4 

So if the adtion be not founded upon a Lut -1093* 
ftatute diredtly, but upon a collateral fadt, the 
ftatute need not be recited : as in a quare im - 
pedit by the King upon a fimoniacal contradl, 
the St. 21 Eliz. 6. need not be recited. 

When a ftatute need not be recited, it is ^g b ; i L ? ut ‘ 202 * 
fufficient if the plaintiff in his declaration 1 sii. u\. 
lhews his cafe to be within the purview of 
the ftatute, and concludes contra formam 
ftatuti. 

If he mir-recite the beginning of the fta- Semb. C;o. Car. 
tute, and conclude contra formam ftatuti ge- 2j2 ' 
nerally, it will be good. 

F 3 


If 
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If it be founded upon feveral ftatutes, 
contra formam Jiatuti , it is bad. 

So, contra formam Jiatutorum, where it i§ 
founded only upon one. 

But where an offeree i$ prohibited by.Ter 
veral ftatutes, if only one is the foundation 
of the ‘3<ftion ? and the others are explana¬ 
tory, it is fufftcient to fay, contra formam 
Jiatuti , as in an aftion againft an hundred. 

* In information for 20 /. per menfem for 
not going to church; for feveral ftatutes require 
the refortiqg to church, but the ft. 23 Eliz. 
only gives the 201. per menfem. 

If there be debt by an aflignee for a 
debt to a bankrupt, Vigore Jtatuti is fuffi- 
cient. 

So, if a declaration conclude contra formam 
fiatuti, where there is no ftatute in - the cafe, 
it will be furplulage. 

If a declaration concludes fo, where there 
are feveral caufes of aftion, and only part 
within a ftatute, the words, contra formant 
Jiatuti , ihaU be applied only to that part. 

4 

(g.) Hqw a Jiatute ftoall be recited. 

c 

If an aft of parliament be recited or plead¬ 
ed, the day, year, and place of making it 
mu ft be fhewn. Sed qu. if the day is ne~ 

cefjary } 

If the plea miftake the day of the com¬ 
mencement, qr cqncluftori qf the- parliament, 
it will be bad. 

Though it be in a private aft, and nul 
ft el record is not pleaded; for the court ex 
officio will take no deg of the commencement^ 
prorogation, and eyepy felfton of parliarhent. 

and.. 
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and confequently, (if they are miftakcn) that 
there is no fuch ad. 

.And, if the feflion was held by proro¬ 
gation, the fhorteft and lureft way of plead¬ 
ing is, ad JeJJionem parliament, tent, fuch a 
day and year, in fuch a place. 

For, if the parliament commenced quinto 
Elizabeth<c, and was prorogued ad o hi avium 
Eliz. and then the ad palled* if it be plead¬ 
ed, ad parliament urn ten turn oftavo Eliz. it 
is bad. 

So, where the parliament was fummoned 
-3 7 an - 1 Eliz. find then prorogued to 25 
Jan. if it be pleaded, that by a ftatute in 
parliamento inchoat. 23 Jan. et tunc prorogat. 
ujque 25 Jan. edit, it is bad* for the par¬ 
liament did not commence till 25 Jan. 

So, if it be pleaded, by a Tlatute made 
2 Nov. 2 & 3 Ed. 6. it is bad; for the fame 
day cannot be in two years. JVhy, therefore^ 
mention the day ? vide pojl. 

So, if a ftatute be pleaded to have been 
made 2.9 Eliz. where the parliament com¬ 
menced 28 Eliz. it will be ba^. Or, at a 
feflion 18 Feb. 14 Car. where the prorogation 
was to 18 Feb. ‘ 15 Car. Semb. Ray>, 191. 

So, if a declaration be upon a general fta~ 
tute, and conclude contra, formam Jtatuti, 
made 2 8. where it was made in another 

reign, or in another year of the fame king, 
it wilf be bad. 

It is fuffi£ient that fo muoh of a ftatute 
is recited, as concerns, the matter in queftiou; 
and therefore,^ if it be faid, inter alia enafta- 
tum fuit } it is well. 

If the party recite Id much of a ftatute as 
tqilkcs for him, it is, fufficie/it, though lie 

F 4., omit 
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omit a provifo, or other claufe, that makes 

againft him. 

r, tut. j<o, If, in the recital of a ftatute there be-a 
Vldelupu ’ material variance, it is bad; as if the time 

or place of the making of it be miftaken. 
p. Cro. El. 96, If it be recited in conjunctive words, where 
697 ' it is in disjunctive. 

R. Ca.6i, If the party recite the title of an aft, and 
3. * Sal. 609.^ - t 5 e ,ui s .recited, though the recital was not 

necei&ry. 

R. a Cro. 133. So, if he recite the ft. 5 El. of peijury, 

quod quilibety &c. admit ter et et forisfaceret , 
t$c. for amitteret. 

r. CT0.t1.697. If in a recital of the flat. 8 //. 6. 9. 

if any feoffment or difcontinuance thereof 
* Bui. 47.51. ^ made, thereof, be omitted. But a fmall 

or immaterial variance does not prejudice. 
r. Cro. Car. As if an aft fay, if a recovery be in 

aliquibus Curiis -, and it is recited, in aliqud 
Curia, 

Lut. 140. So, w here it is a material variance from 

a general ftatute, if the declaration conclude 
contra formam jlatuti in hujujmodi cafu edit , 
and not contra formam Jlatuti freedift , it is 
well. » ■ 

jR. j B»ownj, So, if the defendant juftify by force of a 
596 general aft, and conclude, contra formam Jla¬ 

tuti 6 Eliz. where it was temp. Ed. 6. it will 
be good. 

Per shut*. Sav. So, if the declaration miftake the day 
* 2 ‘ op year of the ftatute. Sed qu. vide ante. 

r. iCro. j 3 e^ So, jf a ftatute mifrecited in the cofrt- 

mencement, &c, be admitted -by the pica, 
&c, it ftiajl not afterwards be' afiigned for 
. error, 

^ * n t ^ ie commencement of the par- 

6 c. Yoh. 37:. liament is cured by concluding contra formam 
Sir. in. Jlatuti in eo arfu edit, et provis. 

. ' Plea 


p. Cro. Car. 
5 -i- 

Lut. 140. 


JR. 1 Brown], 
J96. 


Per Shute. Sav. 

42. 


p. 1 Cro. j 3 


Wcndhapi V. 
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Plea of an ad of infolvency of 2 G. "J/’ 
■whereas the parliament began i fi George, held 6G.i. Fon. 
-naught. 37 *‘ 

Plea of an ad of 8 y 9 W. bad it Nutt - j* | te *- 
niult be of the 8 th year, in which the feffion TfqxC^z. * 
began. 

* 

[2] Of other Records, &c. of various 
kinds geneially and 'of fame writings not 
of record , fuch as 

Letters -patent. 

Judgments, 

Grants, 

Convictions, 

Commijfions, 
tines , 

Recoveries generally. 

Popes Bull , 

Exemplification of Adminifiration, 

The King's Licence, 

U rits, 

Copies of Indictments, 

Condemnation in the Admiralty Court , 

Copy ot Copyholder's Admittance, 

Infiitutions, &c. 

Records are twofold. 

(A) Under Seal, and 

(B) Not under Seal. 

Thofe under feal are called Exemplifications, 
of which more hereafter. 

Previous Considerations. 

We fhall firfi confider, 

[ 1 . ] What may be given in evidence. 

2.] What fie all be Jufiicient proof. 

*3.] What proof is not Jufiicient. 

* » (1.) What 
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(i.) What may be given in evidence. 


3 Com. Dig, 
279. 


Hard. 118. 


4 In(h 209. 

3 Com. D. 279, 


Gibfon v. 
IVI‘Carty. at the 
fittings after 
term in London. 
T. 9. G. 2. 

B. R. H. 311, 

Ibid. 


Tooker v. D. 
Beaufort, H. 
30. G. 2. 

; Barr. 146. 1 


Letters patent may be produced in evi¬ 
dence. A fine or common recovery. A judg¬ 
ment , Jiatute y recognizance y or other matter 
of record, 

A judgment and recovery in Wales y in a 
Quod ei deforceat. 

' Letters patent of land in a county palatine- 
under the feal of the dutchy. 

So, the Pope's bull. 

And by a<? Car. 2. 8. a grant of aug¬ 
mentation to a vicarage, regiftered, exa¬ 
mined, and attefted by the bilhop, &c. is a 
record. 

But no record of a criminal conviction 
can be given in evidence in a civil fuit, for 
it might have been on the evidence of a party 
interefted in the civil fuit. 

Therefore, if A. conviCted of forging a 
note from B. to himfelf, fues for other notes 
from B. to his inteftate, and reads a depo- 
fition of a dead witnefs to prove B.’s owning 
the notes in queftion, and the fame witnefs 
has lworn to B.'s owning the' forged note, 
yet the record of conviction for forgery can¬ 
not be read, but the forged note may, and 
the marks of forgery fhewn. 

A commiffion of inquiry under the Ex¬ 
chequer feal, and an inquifition taken thereon, 
' is admiffible but it is not conclufive evidence 
of lands having been part of a priory, though 
the party to the fuit was not a party under 
the commiffion. 





(2.) What 
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(2,) What Jhall be fujficient proof. 

If a record itfelf be produced, it fhall 3 Com. Dig.79* 
be read without other proof. So letters patent 
under the great feal (hall be read without 
other proof. So by the ft. 3. (or 3 & 4) 

Ed. 6. 4 and 13 EL 6, patentees, and all 
claiming under them, may make title, &c. t 
by fliewing the exemplification or conftat *pf the 
roll. 

And thefe ftatutes extend to all the King’s R * s - Co - si- 
patents which concern land, privilege, or other 
thing, granted to a fubjed, corporation, or 

anv other. 

✓ 

So the chirograph of a fine is fuffifienr, pi. Com.409. b, 
without other proof". 

Or the exemplification of a fine. 3 Com.Dig.z8o, 

So the exemplification of a common recovery jbid. 
under feal is fufficient, without more. 

So an exemplification of a recovery in an Hard. 120. per 
inferior court of record, under the town feal, u 
where the records are confirmed. 

So. an exemplification of a recovery in an- R. 1. Mod. 117, 
tient demejne , # being old, if the records are 
loft. 

And, by the ft. 27 EL$$. the exemplifi¬ 
cation of a recovery in Wales ,. or a county 
palatine , ftiall be of the lame validity to all 
intents, as the original record. 

Sp ah exemplification of any record , under jo Co. 93. a. 
the great feal, or feal of the court,, is fuffi¬ 
cient. <■- 

1 1 

So an exemplification of a record in Wales , Semb.Hard. 
o'r a county palatine , under the feal of the Ii0, 
court’there. 

So 
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R. Hard* 118. 


Kempton r. 
Croft. 

P.8. G. 2. 
B* R. H* 108. 


Barnes 449. 


Co. 92. b. 
2R0l.67S.h45 


R. Hard. 119. 


2 Cro. 455. Lut 
J549. 1 Mod. 

117. 


1 Vent. 257. 


R. Hard. *523. 
1 Sal. 2S5. 


R. Hard. 323. 


R. Hard. 323. 
Al. 18. £ 

H 

x Vent. 257. 


So an exemplification of the Popes Bull , 
under the feal of the bilhop, fhall be al¬ 
lowed. ■ • 

An exemplification under the archbifhop’s 
feal of adminiftration , with the will annexed, 
is good evidence, though it only recites 
the fadt, and fets out the will in hac verba. 

The pofiea in a fprmer aftion produced by 
the affociate, is fufficient to prove that fuch 
adtiorr was tried, and referred. 

So a record may be proved by a copy , 
examined with the original; for a rafure or 
interlineation fhail not be prefumed. 

Though it be a record in IValeSy &c. it 
may be proved by an examined copy. 

So a copy of a common recovery is fuffi- 
cient, without proving a tenant to the pre¬ 
cipe for it fhall be intended well fuffered, 
if the contrary does not appear. 

Though it be a recovery of a reverfion> if 
it be antient, and the poffeffion accordingly i 
for a 1 Jurrender fhall be intended. 

So, if a record be loft, or confumed by 
fire, it may* be proved by collateral evi¬ 
dence as, in ejedhnent for a redtory to which 
a recujant .prefented, the record of convidtion 
being burnt, may be proved by the ejlreats in 
the Exchequer. 

So, if appropriation or not, be the iffue, the 
Kings licence being loft, may be proved by 
other evidence i for it is not diredtly the 
point in iftue. 

So, in trover , if a fieri facias , or venditioni 
exponas , &c. be loft. 

So a recovery in antient demejne , being loft, 
and the roll not found, may be prdved by 
witnefles, where the poffeffion has gone ac¬ 
cordingly. 4 , 


So 
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So a record may be explained by wit- Pi.C0m.S5. b. 
nefies; as what manor, perfon, &c. was in¬ 
i-ended, where there are feveral of the fame 


name. 

An officer may be examined as to the Leighton v. 
condition, but not as to the matter of a re- ,vr> 6 ‘ 

9 2 IO* 

cord. 


The -printed Jlatutes examined with the Rex. v . jeff e . 
parliament roll. 

A copy of an award, the original 
in a mail robbed. 

If two are indided and acquitted, 
of indiRment granted to one only, the other str. Vm’. 
may read it in evidence in an adion forma- 


nes, J. 7 <j. 
, Str. 446. 

jeyig loir Robmibn *. 

Davies, T. 
G. Sir. 526* 


licious profecution. 

If the ads of condemnation of a ihip, in an t. 

admiralty court abroad, are loft at fea, parol o^T^rT h.’ 
evidence Ihall not be allowed of the reajons 3°4* 
of condemnation, what was loft being*only 


copy of evidence. 

If an original note is loft, and a copy of- Cooler v.Lak*. 
fered in evidence, the court muft firft be ^’ 6 ' 737,lAtk ' 
iatisfied of the genuinenefs of the original. 

The copy of a copyholder's admittance of Dean of Ei y v . 
30 years ftanding is evidence, though not ^.s’Atkjn* 
figned by the fteward. , 44- 

If the patron’s name in an injlitution is b p . Meath *. 
left blank in the Biihop’s regifter, parol 
evic^ence may be admitted to prove who was 1 wiir. 2IJ . 
patron. R. on error from Ireland. 


(3.) What is no tSufficient proof. 

But, regularly, a record is of fo high a ioCo.qi. b. 
nature, that it cannot be proved, but by the 
record itfelf, or an exemplification, or copy 
thereof. 


The 



f* 

3 Com. Dig. 
28 i • 


Hard. 324. 


H.ird. 120. 


R. Hard. 32^. 


3 Com*Du 281. 


R. Mod.231. 


O. l. E. 14. 


itf'rkoDtrfctiorf. 


I'hO whole record, which concerns the 
matter in queftion, ought to be produced. 

Evidence to prove a record, which is loft: 
or con fumed, ought to be full and co¬ 
gent. 

And therefore, a Warrant for a diem clau- 
fit extremum , and an entry in the docket- 
book t is not fufficient proof of foch "writ. 
t So an efireat in the Exchequer , and an in- 
quifitiVm upon it, is no proof of a convitlion, 
where the eftrcnt fuppofes it at the fame 
affiles at which the prelentment of ncujancy 
was made; for by the ft. 23 El. 1 & 29 
EL 6. proclamation fhall be at the aflifes, 
when indicted, for the defendant to render 
Iiimfelf before the ne'xt aflifes, and there¬ 
fore he cannot be convi&ed at the Jame 
affiles. 

If a recovery of a reverftoti was ftiffered 
but 10 or 12 years paft, a furrender to 
make a tenant to the prxcipe ought to be 
proved. 

So, if there be probable evidence of an 
eftate for life* in ejje in another, as a leAfe or 
mortgage by him. 

As to verdibfsy nonjuits, &c. we fhall treat 
of them hereafter. 

We rtow return to ExEurfliFrcAtioHs, ahd 
ftrft tliofe under feal j they are of better cre¬ 
dit than any fxvom copy; for the courts Of 
juftice that put their feals to the copy, are 
iuppofed mote Abk to examine, and more 
exad and critical in their examinations than 


any other perfon is of can be, Ah'd befides, 
there is more credit to be giyert to their feal, 
than to the tcftitnony of any private perfon • 
and therefore we are furer of a fair and per- 
feft copy, when it comes attefted under their 

feal. 
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feal, than if it was a copy fworn to by any 
private perlon. 


(A.) Of Exemplifications: they are two-fold, 

[i.] Under the hroad-feal> . 

o R 

[2.] Under the feal of the court. 

(i.) Under the broad-feal\ fuch exempli- *sid. 146. 
fications are of themfelves records of the 
greateft validity, and to which the jury ought 
to give credit, tinder the penalty of an at¬ 
taint, for there is more faith due to the 
folemn atteftations of public authority, than 
to any other tranfa&ion whatever, and there¬ 
fore a falfification in fuch cafe is high- 
treafon. 

When a record is exemplified under the 3 i n <t. 173. 
greal-feal, it mull either* be a record of the 
court of Chancery , or be ferit for into the 
Chancery by a certiorari , which court is the 
centre of all the courts, and from thence % 
copy is received under the attestation of the 
great-feal j fop in the firft diftfibution of the 
courts, the Chancery held the broad-feal, from 
whence the authority for all proceedings iffued, 
and thofe proceedings cannot be copied under 
the great feal, unlefs they come into thecourt 
wfyere that feal is lodged. 

But. if the exemplificationsunder the broad- objcaion. 
feal are the higheft evidence of Which the 
nature of the thing is capable, then why dre 
any proofs admitted but thoie ? fince, ac- 
cording to the principal rule in relation to 
evidence, the higheft evidence the nature of 
the thing is capSbfS of, is required. 

When 
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When we fay the law requires the higheft evi * 
dence of which the nature of the thins is ca- 
pable, it is not to be underltood that in every 
cafe there muft be all that force and atten¬ 
tion that by any pofiibility might have been 
obtained to prove a fad, &c. and that no¬ 
thing Id's than the higheft afifurance poffible, 
Ihould be given in evidence to prove any 
matter in queftion; to ftrain the rule to that 
height!), would be to create an endlei's charge 
and perplexity, for there are almoft infinite 
degrees of probability, one below the other; 
and if nothing but matters of the higheft 
afiurance may be given in evidence, the way 
of illuftration of right would be the moft 
troublefome and expenfive that can be ima¬ 
gined ; as, for inftance, no verbal con trad 
could be proved, becaufe a written contrad 
carries with it greater credibility, and conle- 
quently an unwritten contrad would not be 
the greateft affurance of which the nature of 
the thing is capable; fo a contrad attefted by 
two witnefifes gains more credit than a contrad 
attefted by one only; and, therefore, by the fame 
reafon the teftimony of one witnefs would not 
be good proof of a contrad ; and all thefe are 
plainly as good reafonings, as to fay that the 
fworn copy of a record ought not to be ad¬ 
mitted, becaufe a copy under the broad leal 
is ftronger evidence. But the true meaning 
of the rule of law, which requires the greateft 
evidence whereof the nature of the thing is 
capable, is this, that no fuch evidence fhall be 
brought which ex natura rei, fuppofes ftill 
greater evidence behind in the party’s own 
poflefiion and power; for fuch evidence is 
altogether infuflLient, and does not prove any 
thing, as it carries a prefumption with it, 

contrary 
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contrary to the intent for which it was pro¬ 
duced ; becaufe, if the other greater evidence 
^ did not make againft the party, why did he 
not produce it to the court ? As if a man 
offers a copy of a deed or will, where he 
ought to produce the original, this carries a 
prelumption with it that there is fomething 
more in the deed or will that makes againft 
the party, otherwife he Would have prod uced 
it: and therefore the proof of a copy in this* 
cafe is not evidence, and cannot pofiibly weigh 
any thing in a court ofjuftice. 

When a record is exemplified, the whole 3 i«ft. 17> 
muft be exemplified j for ,the conftruftion 
mult be taken from the view of the whole 


matter taken together. 

(2.) The fecond fort of copies under feal, 
are exemplifications under the Jeal of the court, 
and thefe are of higher credit* than a lworn 
copy, for the reafons formerly given. 

Thefe exemplifications, ‘and all others un- 1 Sid. i 45 . 
der feal, fhall be delivered to the jury to be c.l.e. i 7 . 
taken with them, but fworn copies fhall not *, * Query, If n< 
the origin was in the court gf Chancery. !hing f givenir. ry 
The invention of fealing was firft introduced cviJenu: > 
inftead of coins; and from thence it; began to 
be made ufe of by way of atteftation; and, 
following the King’s example, it began to be 
ufed in all the courts of juftice for the at¬ 
teftation of their tranfa&ions j afterwards it 


was ufed by private lords of manors, for the 
authenticating of their grants, and for tickets 
inftead of pieces of money j from hence im~ 
preflions were devifed with the diftinftion of 
arms * and of families j thefe were perfectly * ^ 
known in the neighbourhood, and therefore 353! ‘ 
are always delivered to the View of the jury, 
and the jury are allowed to carry them away 
Vol.T G ’ With 
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with than, as the ads of the moft remarkable 
folemnity, that the moft folemn ads may make 
the lift imprdfion. 

Anotlier reafon why matters under feal Hi all 
be delivered to thejuryis,becaufe thefe things, 
that are generally of higher or at leaft of equal 
credit with matters fworn viva voce , would 
not yet be underftood fo well upon the hear¬ 
ing, as the evidence viva voce inay Upon the 
‘'examination, where the jury have the liberty 
to put what queftion they pleale j and therefore 
matters under feal are carried away by the 
jury, to be infpeded and confidered, that 
things of greater credit may be equally under;- 
flood, with other matters that carry lefs autho¬ 
rity. 

r, l.e. iV9« But the chirograph of a fine y a fworn copy 
iSui. 145. 0 , an y other writing, though it may be given 

* Query is be- in evidence, y#t it hull not* be delivered to 

iir/yu cWd the jury, for thefe have no ifttrinfic credit in 
ii«ay« confent, themfelves, and the jury of themfelves are not 
^ ury f u pp°ftd to take notice of them, as they have 
not any credit, but what they derive from 
fomething eije, viz. from the oath of the per- 
lon who attefts them, or from fome prefump- 
tion in their favor, fo that they receive their 
credit from fome ad in court, but do not carry 

* They fre- it along with them, and therefore cannot* be 
conferu ot'coun- removed out of court, with the jury 5 but 
fci. Jjp things under Jeal are fuppofed to have an in- 

pfoved, they a 1 trinfic credit i from the impreflion of the fig- 
ferve complete nature they are ftmpofed to be known to t le 

credit, and it . . ’ 3 rr 

may be often- jury in fome meafure, and therefore are very 

loT'the^ury^o conveniently lodged in their polTeflion to dif- 
take them, and cern of them i but as fo writings that are not 

u'e'r 'confidl™- under feal, the jury can make no difeernment 
non, than they 0 f their own, b.ut their credit muft totally arile 

from 
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from fome ad in court, and theref< 5 f£ the^ could in c( urt t 
cannot be put in the power of the jury. th*™ .^"’fhe 

* icafoning in the text is Gilbert's* and therefore it is preserved* Vide 


(a t ) 0 /Seals Public and Private . 

Here a diftindion is to be made between c. l. e. i 9 . 

feals of public and feals, of private credit, Hari’iisfiij. 
for feals of public credit are full evidence in # 
themfelves, without any oath made* buf feals 
of private credit are not evidence, without an 
oath concurring to their credibility: Seals of 
public credit are the feals of the King, and of 
his public courts of juftice, time out of mind: 
thefe courts make a part of the law and 
conftitution of the kingdom, and have their 
fandion in that immemorial ufage, Which is 
the foundation of the common law. 

Now die feals of thefe courts are part of the 
conftitution of the courts, themfelves, and 
confequently, the eburts and the feals of thefe 
courts, are fuppofed to be known to every 
one, lince they were equally intitled to that 
iuppofal, as any other cuftom or tew whatfb- * 
ever. 

So the feal of a court created by ad of par- % s ;a. , 4 6 . 
liament, is of full credit without further attef- 
ration, for an ad of parliament is of the fame 
notoriety with the common law, and therefore 
the court and the feals thereby created, are 
fuppofed univerfally known to every one. But ’ 
the feals of private courts, or of private per- 
fons, are not full evidence by themfelves, 
without an oath concurring to their credibi¬ 
lity*, for it is not poftible to fuppofe thefe feals * unb* 
to be univerfally known, and confequently ^retbfcrVe” 
they ought to be attefted by fomething elfe, 
i. e. by the oath of fome that havo knowledge 

G i .of 
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of them j for what is not of itfelf known, mull 
be made known aliunde\ and when thefe feals 
are thus attefted, they ought to be delivered* 
into the jury, becdufe, though part of their 
credit arifes from the oath, that gives an ac-t 
count of their fealing, yet another part of their 
credit arifes from a diftindtion of their own 
impreflion for anciently every family had its 
own proper feal, as it is now in corporations: 
by tnis they diftinguilhed their manner of 
contradting one from the other, and by falfe 
impreflions of the feals they difcovered a 
counterfeit contract, and therefore it was not 
the oath, but the impreflion of the feal accom¬ 
panying it, that made up the complete credit 
of the inftrument. 

But flnce in private contradls, the diftindtion 
of fealing is, in general, worn out of ufe, and 
men ufually feal with any impreflion that 
comes to hand, to be fure there mull be evi¬ 
dence of putting the feal, becaufe at this day 
little can be difcovered from the bare impref- 
fion befides, fince the witnefies names are irp. 
ferted in tke contradl, unlefs they appear to 
prove it, there is not the utmoft evidence of 
which the nature of the thing is capable, for 
their not appearing is a prefumption that 
they never were privy to any fuch tranfadtion. 


(, b ). Of 
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(b.) Of Delivering Exemplifications of Depo - 
fit ions in Equity to the Jury, 

EXEMPLIFICATIONS of depositions .Rpi.Ab.es?. 

J in equity, fhall be delivered to the jury, if Pr ' R,gr " 
tlie party be dead, and thefe exemplifications 
are under the great feal; and although the * 
exemplification comprehends the teflimony of 
lome that are living, as well as of others that 
are dead, yet it fhall be delivered to the jury, 
becaufe when the witnefies are dead, their de- 
pofitions are the greateft evidence of which 
the nature of the thing is capable, and equal 
to evidence viva voce , therefore they ought to 
be as carefully confidered and examined, as 
viva voce evidence, which cannot eafily’ be 
done, unlefs the jury take them j for the bare 
reading of them in court is not likely to 
make the fame impreflion; befides, this evidence 
does not derive any credibility from any aft of 
th tnifiprius court, but they have it,intrlnfically 
in themfelves, from the felf-evidence of their 
own feals; and ’therefore, wherever they are 
removed, they remain the fame ; but if fome 
of the witnefies are living, it is not the higheft a Stra. 920* 
evidence. 

(B.) Another fort of copies are thofe that 
are not under feal, and thele are of two forts, 

1. ] Sworn Copies , and 

2. ] Office Copies, 

[1]. Of fworn copies, Thefe muft be of 
the records brought into court ,in parchment, 
and not of a judgment in paper, (Igned by the 

G 3 J mafter, 
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mafter, though upon fuch judgment you may 
take out execution j for it does not become a 
permanent matter, until it be delivered into 
court, and there fixed as memorandums or rolls 
of'that coprtj and until jt jae a roll of that 
court it is transferrable any where, and fo doth 
not epqie under the reafon of law, that per¬ 
mits us to give a copy in evidence. 

Where a record is loft, a copy of it may be 
read ?( without fwearing it a true copy, for the 
record is in the cuftpdy of the law, and not of 
the party, and therefore if loft, there ought to 
be no injury fifing to the party’s private 
right, and consequently if it be loft, the copy 
myft be admitted without fwearing to any 
examination p'f jt, fince {here is nothing with 
jyhjch the copy can be compared, and there¬ 
fore it muft pe prefijmpd.true without exami-. 
nation. Sefi P for whyn the copy was 
made, it might have be,en <S$jamined ? 

But in luch cafes as thefe, the inftruments 
fnuft be, according tp {he rules required by 
$je ciyil law ; viz. they muft be vetujlate 
import aut judiciarid cognitjone roborata. 

The copfy of a decree of tithes in London , 
has been often given in evidence without 
proving i{ a true copy, hepapfe the original 
loft. 

So a recovery of lands in antient demejne was 
given in evidence, where the original was loft, 
and pofteifion had gone a long time accord¬ 
ing tq thb recovery. 

When a ma@ giyes in evidence the fworn 
copy of a record, |te muft give the whole 
copy of the record in evidence, for the pre¬ 
cedent and fnb,fequent jyprds and fentence may 
vary the whole ^n r e and import of the thing 
produced, and gjye itqqite aether face; and 
' ‘ > ® therefore 
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therefore fo much at lead ought to be pro* 
duced as concerns the matter in queftion. 

£2.] Of Office Copies. Thefe may be 

g iven in evidence. Here the difference is to 
e taken between a, copy authenticated by a 
perfon trufted to that purpofe, for there that 
copy is evidence i and a copy given out by aa 
officer of tiie court, who ifc not trufted to that 
purpofe, for that is not evidence, without* 
proving it actually examined. The reafon of 
the difference is, that where the law hath ap¬ 
pointed a,ny perfon, for any purpofe, the law 
muff truit him as far as he a&s tinder the au¬ 
thority ■ which the law hath lodged in him; 
otherwife it would be to give credit to another 
officer, and not to him at the fame time. 

Therefore the chirograph of a fine is evidence c. 1. e. *4. 
to all perfons of fuch a fine, for the chirographsr 
is appointed to give out copies of thofe agree¬ 
ments between the parties* which are lodged 
of record, and therefore his copy mu ft be 
admitted as evidence, without further dis¬ 
pute. t • 

So where a deed is inrolled, the indorfe- ibid, 
ment of that iilrollment is evidence, without 
further proof of the deed; - becaufe the officer 
is intrufted to authenticate fuch deeds by in- 
rollment; and when fuch officer indorfeth, that 
he hath done it purfuant to the law, the law 
which entrufted him with the authority of 
doing it, ought to give credit to what he has 
done. 

* 

. But if an officer pf the court/who is not in- 
trufted to that purpofe, makes out a copy, 
the party ought to prove it examined; the 
reafon is, becaufe being no part: of his office, 
he is but a, private man, and a private nun’s! 


meer 
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mecr writing, or word, ought not to be cre¬ 
dited, without his oath. 

Therefore it is not enough to give in evi¬ 
dence a copy of a judgment^ though it be in- 
doried to have been examined by the clerk of 
the treafury, becaule it is not part of the office 
of i'ucli clerk; for he is only intrufted to keep 
the records, for the benefit of all men’s peru- 
fa], and not to make out copies of them. 

So*if the deed inrolled be loft, and the 
clerk makes out a copy of the inrollment only, 
this is no evidence, without proving it ex¬ 
amined, becaufe the clerk is intrufted to 
authenticate the deed itfelf by inrollment, and 
not to give out copies of the inrollment of the 
deed. 

As to the office copies of depofitions, they 
are evidence in Chancery , but not at common 
law; without examination with the roll; for 
the court of chancery hath for convenience, 
allowed its office copies to be evidence in its 
own 'court, and hath impowered the officers to 
make out fuch copies as fhould be evidence; 
but the particular rules of that court are not 
taken notice, of by the courts of common 
law. . * 

Where a fine with proclamations is to be a 
bar to a ftranger, there the proclamations muft 
be examined with the roll j for although the 
chirographer is authorifed by the common law 
to make out copies for the parties of the fine 
itfelf, yet he is not appointed by the ftatute, to 
copy the proclamations, and therefore his in- 
dorfemenc on the back of the fine i$ not 
binding. 

. Having thus ffiewn how the record is to be 
given in evidence, by proving a copy, we 
muft in the t next place fee in what man¬ 
ner. 
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ftcr, and in. what cafes, they jjught to be 
evidence. 

. And here in the firft place, it is generally 
true, that when a record is pleaded, and ap¬ 
pears in the allegations, it mult be tried on 
the iffue, ml tiel record ; but where the iffue 
is upon a fall, the record may be given in evi¬ 
dence to fupport that fall. 

When the iffue is nul tiel record, the record style. 22. 
mult be brought fubpedejigilli j but where tfte 
record is offered to a jury, any of the fore- 
mentioned copies are evidence. 

But to this rule there is an exception, that s sid. 140. 
where the record is inducement, and not the 
gift of the aftion, there it is not of itfelf 
traverfable, but mult be given in evidence on 
the trial of the a£tion, for nothing can be of 
itfelf traverfable, that doth not make a full end 
of the matter jn queftion. 

When anyperlon produces a record, it muft g. l. e. *7. 
be fo much at leaft as concerns the matter in ] 6 r ^ per 
queftion, for it is no evidence, unlefs you fhew 3 Ir « 73 * 
the whole import of the matter; for the prece- 1 Mod ‘ “ 7 ’ 
ding or following words may mve it quire ano¬ 
ther face. Query , If the vw^le record ought 
not to be produced ? Vide ante. , 
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2 Strange 11; 
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I Vent. 257. 
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[3.] Of recoveries to bar Entails. 


■^y HERE a recovery is antient, you need 
v . not prove any feifiq in the tenant to th? 
pr<ecipei but otherwife it is in a rpodern reco¬ 
very s for in an antient recovery, the pyefumpr 
tion is for the recoveror 1 for the recoveror fhali 
be lupppfed to be feifed at the tirpe of the 
recovery, fmee he hath been feifed ever finee; 
but in a modern recovery, the feifin mu| 
be proved; for the precipe doth not lie 
againft the pe-ffon that is feifed of the free¬ 
hold, and fo the recovery wants a foun¬ 
dation, becaufe the adion is not profecuted 
againft the tenant of the freehold. Vide 
infra. 

Tenant for life, the remainder in fee, and 
J 9 » he in the remainder in fee, fuffers a com¬ 
mon recovery, with fingle voucher, and this 
recovery is antient; the court will prefume 
a furrender of the tenant; becaufe, when 
there hath been a confhnt enjoyment under 
that recpvery/it fhali be fuppeifed to have 
had a lawful foundation, fpr • un^efs therq 
had been a* lawful tenant to the' pracipe> 
it muft be fuppofed, that it would have 
been controverted and overthrown. Vide 
infra. 

But if there be tenant for life, the re¬ 
mainder in fee, and he in remainder fufFer 
a common recovery, with fingle voucher, 
and this recovery is modern, the record 
will not give a title, for the freehold is in 
|he tenant for life, and the pracipe ought to 
DC' brought againft him; and fo there is no 
lawful aeftion commenced. Vide infra. . 

* If 
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If there be tenant for life, witjf remainder Moor.i 5 6. 
in tail, and they both join nv.Vcommon re- J9S< 

covcry with Angle voucher, this will not bar r>gg°t on ns*. 
jhe tail, becaufe thj.e lemainder man .is nof ver,eS 361 


tenant to the precipe-, apd in this cafe the 
pra'cipe is brought againit them both as joint- 
tirun.s, and he in remainder hath.no im- 


maha'c eftate of freehold in him, and the 


remainder man is npf bound by the reco¬ 
very hid againft the tenant for life, unljffs 
he comes in upoa the aid prayer ,* though 
the remainder is turned to a right, by fuch 


recovery. 

But if there be tenant for life, the re- 2 RoL Ab. 396, 
ntainder in tail, and they fuffer a recovery, 
and come in as vouchees on the double 
voucher, then he in remainder is barred, 
bccaufe he in remainder is as properly called 
in as vouchee, as if he had been called in 
on the aid prayer of tenant for life, and 
when he takes up the. defence, and makes 
default, he muff be barred by the judg¬ 
ment, iis for the want of a title appearing; 
for ydiere any perfon is properly in court, 
and doth not defend his titlit, he is as pro¬ 
perly barred, as he who hath-no title at all; 
and when tenant in tail is barred for want of 
tide, the iflue can never after recover in his 
forme don. 

Now, by flatute, recoveries are good with- J 4 G - *• c -* 0 . 
put j'urrender of lelfee for life. 

Purchai'ers in pofteffion after 10 years, Id, $ 4- 
may give evidence of recovery, by the deed 
creating the tenant to the precipe. 

After' 20 years a recovery is good, though Id - § $• 
deal loft, &c. 

■4 deed, &c. executed the fame term, is h*- 
gpod to make a tenant to the pracipe. 

' 2. [4.] Of 




[4*] Of Verdi Els, Nonfuits, tfc. and evidence 

upon former trials . 


I* vis and 
(Merges, Term 
Pafch. 1700. 
Trhl at bar. 

G. L. E. 20. 


f.twl* and 
Clrrgc'-. 


J F a verdiEl be had on the fame point , and 

' between the fame parties, it may be given 
in evidence, though 'the trial was not had 
for the fame lands ■, the verdi61 in inch cafes 
being very ftrong evidence, becaufe what 
twelve men have already thought of the faEl, 
may be fuppofed fit to direft the determina¬ 
tion of the prelent jury ; for to go contrary 
to what a former jury have decided, in rela¬ 
tion to any fa6t, is to arraign the honefly 
and fincerity of their judgment and there 
is that credit to be given to twelve men of 
the country, difcerning of any faEl upon 
their oaths, that nofecondjury ought rafhly 
to depart from their judgment; their ver- 
di6t alfo further (lands in credit, becaufe the 
jury muft be fuppofed honed men, and 
men of clear Reputation, their verdi6t not 
having been attainted by the party againft 
whom it was.given. 

But then the verdi6l ought to be between 
the fame parties , becaufe otherwifc, a man 
would be bound by a decifion, where he had 
not had the liberty to crofs-examine, and 
nothing can be more contrary to natural 
juftice, than that any one (hould be injured 
by a determination that he was not at li¬ 
berty to controvert; for that is to fet up a 
decifion unexamined, in prejudice of a caufe 
that is under examination; befides, one that 
; s not party to tjhe trial, has no redrefs for 
the injury, if the verdidl were falfe, for he 

cannot 
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cannot have an attaint, and the/efore ought 
not to be injured by the verdid. Nor can he 
move for a new trial. 

But it is not necefiary that the verdid Lewis and 
fhould be in relation to the fame land, for it w^fstr. 30 «. 
is only fet up to prove the pint in queftion; 2 btr - “s 1 * 
and if the verdid arife upon tne fame 
quejlion , then it is no doubt good evidence, 
tor every matter is evidence, that amounts 
to the proof of the pint in queftion.* * 

So a verdid in another adion for the fame 3 com. Dig. 
caufe, ftiall be allowed in evidence, between z8,# 
the fame parties . 

Though judgment was afterwards arrefted i Roi. 46. 
for want of form. 

So it lhall be evidence, where the verdid 3 g Com * Di s* 
was for one, under whom any of the prefent 
parties claim. 

So a verdid for or againft a leffee , Hull Ho ' f - 

1 • 1 • n 1 • • 6 An. Hirj* 

be evidence for or againft him in reverfion. 47Z . 

So a verdid for him in remainder Hull «. 8 w. 3 . 
be evidence for a fubfequent remainder-man , u*R»y. 730. 
in the lame deed ; for though he does not 
claim under him for whom ^the verdid was 
given, yet he claims by the fame deed. 

Judgment' of oujier againft Jbailiffs of a Rex v. Hebdcn# 
corporation, is good evidence againft one stw. 1 *^.*' 
making title as eleded under their bailiff- 
fhip. 

A verdid for or againft a plaintiff, with 
proof of the evidence by him given, ftiall « cuiidhui. 
be evidence in an adion by another againft 14 w ' 3 ' 
him, for the fame thing. As, in an adion 
by a common carrier for goods delivered by 
miftake, a verdid for or againft the plain¬ 
tiff, with the proof by him given, ftiall be 
evidence in an adion by the; owner againft the 
carrier for the fame goods. 


So 
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3 Com.Dig. So a nonjuit. with proof of evidence th'd# 
r.'^. An. in g* ven > lhall be 'allowed as evidence againft 
c.B- him in another adtion by the fame plain¬ 

tiff. 

3-Com. Dig. So, if the jury are agreed, and afterwards 
r.’z Rui. 63 o. difchargpd before the verdidt: given and re- 
J- 5 - corded, it fhall be allowed for evidence, that 

the jury were agreed, in the cafe of a common 
peribn. Sed Pfu? 

joncs v. white. Whether the coroner's inquejl might be read 
m. 40.str.68. as cv i(j ence againft the executrix, to whofe 

advantage it was, dubitatur. Parker , C. J. 
and Powys , J. pro. Eyre , J. and Pratt , J. 
con . 


Leighton v. 
Leighton, 1 \ 6. 
G. Sir. 308. 

Neal v. Wilding, 
P. 14 G. 2. Str. 
IJ 51. 


3 Com. Dig. 2?>t. 
Vide Hard. 118, 
&c. 

Pitton v. Wal¬ 
ter, H. 5 G. 
Str. 162. 


G. L» E. 30. 
2 Sid. 325. 


An inquifition pofi mortem , traverfed, and 
trial thereon, though voidable, is evidence. 

A fpecial verdict, to which defendant was 
no party, given in a caufe in which the 
premiftis in queftion were recovered on a 
general verdidt, and .the fpecial verdidt re¬ 
lated to other premiffes, fhall not be allowed 
as evidence, even of a pedigree. 

If a verdibi be offered in evidence, it 
ought to be proved by an exemplification of 
the verdidt, and judgment upon }t. 

The poJlea*\s no evidence of the verdidt, 
without a copy of the final judgment; for 
judgment might have been arrefted, or a rievfr 
trial granted. 

In an adtion of trefpafs, the indidtment 
for the fame trefpafs, and verdidt for the fame 
trefpafs, fhall not be given in evidence, if 
the indidtment be only found on the party’s 
own oath; for if the party’s oath be no evi¬ 
dence in his own caufe (which it certainly 
is not) then dannbt the verdidt which is 


founded only on she party’s otvn oath be any 
evidence; fgr what cannot be evidence di- 


redtjy 
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re&ly, cannot be made evldehce oy any fudh 
cifcuity. 

But where the verdict on the indictment c. l.e. 51. 
is founded on other evidence, befides the 
party’s own oath, the verdict may be given 
in evidence; for in fuch cafe, the verdit iatione Mr. 
feems to be under the fame general rule with phlpps> 17 
all others, and there the judgment of twelve 
men on the fait, ought to fway in deter¬ 
mination of the fame fa ft, whether the ver¬ 
dict be on indictment or action; but yet it 
may be objected, that the fact might find Ooje&ion. 
credit from the party’s own oath, which ought 
not to fupport the action, and fihce the evi¬ 
dence is fo intermixed, that it doth not ap¬ 
pear on what it was founded, the verdict 
cannot be produced in corroboration of the 
evidence on the action. Query) If this ob¬ 
jection is not a good one ? 

It is true, this doth in part take off the £nfw«r. 
force of fuch evidence; for as (when a ver- ’ ’ 3K 
diet is produced in evidence) it may be aft- 
fwered, that it did not arife from the merits 
of the caufe, but from fome formal defect of 
the proof, and that makes it no evidence 
towards gainirfg the point in qu^ftion; fo a 
verdict may be diminiihed in point of autho¬ 
rity, by fhewing that it was in part founded 
on the oath of the party interefted in the 
action j and the jury are to refpect it no far¬ 
ther than as they prefume it given, and fup- 
ported by the credit of other witneffes who 
are not concerned in the caufe. Query, How 
can*this appear to the court , without viva voce 
evidence ? 

Yet others have faid, the verdict given on *1 ob/f-im. 
the indictment Cannot 1 be given in evidence, G ‘ L,K3 “* 

« * becauie 
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becaufe on' 1 that profecution, the party cannot 
attaint the jOry, as he may, if injured in a 
civil action, idea quare? 

In an appeal, the verdidl on the indictment 
cannot be given in evidence j for where the 
life of a man is concerned, the jury mull 
weigh * and confider it from the evidence 
then offered, and not from any precedent of 
what was formerly 'done by others ; as, in 
the calf of blood it feems inconvenient and 
dangerous, that the determination Ihould be 
governed by any thing out of the evidence, 
efpecially fince by the policy of the common 
law, there could not be a double trial, and one 
acquittal was always a bar to another. 

Now when the ftatute of Hen. 7. altered 
that, and made the indidtment cotemporary 
with the appeal, it never intended they Ihould 
have-any relation to each other. 

A e verdidl in a criminal cafe, where the 
matter was capital, Was refufed to be received 
in evidence in a civil cafe j as Where the 
father was acquitted on an indictment for 
having two wives, this could not be given in 
evidence in a‘civil cafe, where the validity of 
the fecond t marriage was controverted; the 
reafon feems to be, becaufe much lefs evidence 
is necefiary to maintain an action than to 
attaint a criminal, and therefore his ac¬ 
quittal was no argument that the faCt was not 
true. 

If a verditt be given againft the defendant 
on the fame point, though another party were 
plaintiff, yet in fome cafes it may be given 
in evidence ; as if there be a trial of titlft be¬ 
tween A. leffee of E. and B. and afterwards 
, there be a trial of thv, f^me title between C 
idfee of E. and*#, i C may give the Verdi# 

j * found 



introduction. 


9t 


■ found againft B. in evidence upon the trial 
between him and B. for this was the fenfe of a 
former jury on the fad. 

If an ejettment is brought againft feveral 3 Mod< «4* 
perfons, and there be a verdid againft one, 
that verdict cannot be given in evidence 
againft the reft, for it is the party only 
againft whom the verdid is given, that can 
have relief by attaint, in a,s much as the reft are 
not prejudiced; and they fhall not be injured bjj 
a verdi£1 they had not power to controvert. 

If a man has two wives, and be thereof 3 Med. ify, 
convided, and dies, and the fecond wife 
claims dower y the verdid and convidion can* 
not be given in evidence, but in „this cafe 
the writ muft go to the biftiop ; for whether 
the marriage be lawful or not, is the point in 
controverfy,and that is of ecclefiafticaljurifdic- 
tion, and is not to be decided at common.law. 

But the verdid may be made an exhibit in c. l.e. 34, 
the caufe before the biftiop, to induce him to 
believe there was a former marriage. 

However, this rule of giving verdids in Lofd 1 toward 
evidence on the fame faint , is to be taken 
with great rellridion; for nobody can take H:ird> 
benefit by a verbid, that would not have been 
prejudiced by it, had it gone contraiy; and 
therefore if a termor for years had recovered 
againft B. the reverfioner might give fuch 
verdid in evidence, for B, has no prejudice, 
becaufe he hath the liberty to crofs-examine 
the witnefi'es, and to attaint the jury; and it is 
fit the reverfioner fliould make life of the ver- 
did, and have benefit by it, fince he had been 
difpoflefled by the verdid, if it had gone 
againft the termor, and therefore he may 
offer it in evidence. So if there be tenant 
for life, the reverfion in fee, and B. bring an 

Vql, I. H • ejedment 
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ejectment againft the tenant for life, and a 
verdiCt is given for the defendant, it feems 
that the reverfioner may give this in evidence 
againft B. becaufe lie would have been pre¬ 
judiced in cafe B. had recovered, as his rever- 
fion would have been turned to a naked right 
in him. Quare et vid. infra. 

But a perfon that is not prejudiced by a 
verdict can never give it in evidence, though 
Igs title turns upon the fame point j becaufe 
if he be*' an utter ftranger to the faft, it is per¬ 
fectly res nova between him and the defendant; 
and if it be no prejudice to the plaintiff, had the 
fate of the verdiCt been as it would, he can¬ 
not be entitled to reap a benefit ; for it 
would be unequal, that fince the caufe is a 
new matter between the parties, that the jury 
fhould be lwayed by any prejudice ; for the 
letting in of pre-judgments fuppofes that 
the caufe has been already decided, and 
that it is not tried and debated as a new mat¬ 
ter, but as the effeCt of lome litigioufnefs in 
the defendant that holds out the polfelTion, 
when the caufe has been decided againft hirn; 
and this prejudice ought not to be thrown 
upon him on a new enquiry. , 

As if A'. prefers a bill againft B. and B. 
exhibits his bill, in relation to the fame mat¬ 
ter againft A. and C. and a trial at law is 
directed, C. cannot give in evidence the 
depofitions in the caufe between A. and B. 
but it muft be tried entirely ut res nova. 

A. leffee of B. brings an ejectment againft 
D. and the verdidt goes for the defendant; 
this may at any time be given in evidence 
againft B. for the poffefljon of B.’s leffee is 
his own polfdTion, : n as much as the leffee 
doth only tenere in nomine alieno , and B. might 
in this cafe give any uhng in evidence, as 
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Well as the plaintiff himfelf, and challenges 
might have been made to the jury for con- 
fanguinity to B. the reverfioner: therefore, 
lince A. hath the poffefiion of B. as his bailiff, 
if there be a verdid againft that pohellion, 
it mult conclude B. for he had in this cafe 
liberty to crofs-examine as Well as A* himfelf. 

But if there be a recovery againft tenant for Hard. 42 e. 
life, by verdid, this is' not evidence againft per Glynn ‘ 
the reverfioner , for the tenant for life*is feifed 
in his own right, and the poffefiion is pro¬ 
perly his own, and he is at liberty to pray in 
aid of the reverfioner or not, and the rever¬ 
fioner cannot pofflbly controvert the matter 
where no aid is prayed, for he hath not 
any permifiion to inter eft himfelf in the con- 
troverfy. 

In the cafe of an amient verdid in probi- p« o/mi. j. 
bition , where the cuftom of tithing is ftft out, 
it hath been a queftion whether it might be Rolve “ d . 
given ih evidence againft" another parifhioner 
that was not party to the verdi 61 , nor had the 
lands in queftion; and held by fome thdt it 
might be given in evidence becaule it 
could not be fuppofed to have been a con¬ 
trivance to alfer the cuftom, as it appeared 
to be antient, and it fhewed what was then 
thought to be the cuftom. 

If a verdid be given againft /. S. and then G. L. J7. 
judgment arrefted, and then I. S. aliens to ? 

I. N. it feems that the verdi ft given againft 3 " 14a " 

I. S. may be given in evidence againft I. N. 
for the alienation of I. S. cannot put I. N. 
in a better condition than I. S. was, for the 
ftibflittite of /. S. can but fucceed into his 
place, and at the time of the alienation, the 
verdid might have been given in evidence 
againft I. S. and I. S. canno; by alienation 

H a deftroy 
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deftroy the advantage that his adverfary ought 
to derive from the verdid j for though /. N. 
had nor. the liberty to crols-examine upon his 
title, yet I. S. had, and I. N. has but bis 
title, and therefore could not be fuppofed to 
make the fad better on the examination. 
tied qu. 'as the judgment was arrefted , if any 
judgment can be Jaid to exiji ? 

* Roi. At,. 670, In an information ‘by the attorney general 
r 'vc‘r for c ^ e Ki n g> when' the jury are ready to give 
R«vm. S4. a verdid *, the attorney general may with- 

2 strj. 984. draw a juror, for this is part of the prero¬ 

gative, and is in lieu of a nonfuit of the fub- 
jed; for the King cannot be nonfuited, being 
always in court; and this prerogative arifes 
from, or is founded on, the King’s employ¬ 
ment for the public lafety; and therefore if 
he hath failed in any point of proof, fo that 
difadVantage may be expeded from the ver¬ 
did, it fliall be at his eledion, whether he 
will receive the verdid or not; and therefore, 
in a focond information, none of the firft jury 
lhall be admitted to give in evidence, that 
they were agreed in their verdid, for fuch 
evidence would be of the fame weight, as if 
the verdid Jiad been given, arid thereby the 
king would be difpoflefled of the benefit of 
his prerogative. 

2 Roi. Ab. 6S0. But if the King aliens the eftate on which 
■rn. p-ui, t h e tr j a | was had, fo that it comes into private 

hands, there on a fecond trial between private 
Qi'.-jr. perfons, the agreement of the jury may f be 

given in evidence, for the prerogative is an¬ 
nexed to the crown, and cannot extend to 
any private perfon, and therefore they take 

* Holt fays it was the opinion of all the judges of 
Er gland, that it auft be by confent, Carth, 465. 

2 Kerb, 507, ^ , 

the 
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the eltate with the difadvantage of having a 
verdict againft them. 

But then on fuch trial they muft have the 2 R 0 i.Ab.67j, 
record of the proceedings, on the firft infor- »• 3* 
mation, becaule as a verdifl cannot be given 
in evidence without the record, which gave 
authority to the jury to proceed, no more 
can they give in evidence the agreement of 
the jury, without the record on which they 
were impanelled. 

A man has two manors, called Dale, and le- ^ Ro]- Abi 6 , 5> 
vies a fine of the manor of Dale circumftances *• “* 
may be given in evidence to prove which 
manor he intended; for fince the fine is un¬ 
certain, as to the identity of the name, it is 
fit that it fliould be reduced to a certainty by 
proof, that the fine may not lofe the operation 
which the parties intended. 

In pi cue adminiftravit an execution exc- At Guildhall, 
cuted, cannot be given-in evidence without xr! H °rftui 
the judgment, becaufe there does not appear 227* ^ '** 
to be any authority for fuch execution, with¬ 
out the judgment: where the execution is of 
record, and the authority for fuch execution 
is alfo of record, they muft both appear to 
the jury, otherwife they have not the utmoft. 
evidence of the fad in queftion. 

Upon plene adminiftravit , an account given 2R0I. At. 6-8. 
in to the ordinary, cannot be evidence, nor is ?' u . rvie ‘ s ” ft * 

• 1 < • l n, per * iiS| 

it to be any way regarded. 2 3S . 

This muft mean for the defendant ; but furely 
it is evidence for the plaintiff to charge the de¬ 
fendant, if it appears that there are affets. 

In debt againft an executor, the defendant g.l. E.39, 
pleads that the teftator was taken in execution 4 °* 
by a Capias ad Jatisfacicnd 1 , and found that 
he was taken in execution orf an Alias Capias \ 
this is well enough, for an alias capias is but 

1 H 3 -the 
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the fame capias renewed, and doth not efiffcr 
from it in fubftance, but in cij;cumftancq, 
only, as being die fecond procefs of the fame 
nature} b,ut if they had round that he had 
been taken in execiitipn by a capias pro fine , 
or by a capias utlagatum, this had not main¬ 
tained the plea, became thefe are npt the 
fame fort of executions with the Ca. Sa. but 
are in their nature diftinft: but when the 
jury fimhthat the party was taken in execu¬ 
tion upon art alias capias 3 it fhall be intended 
upon the fa ( me judgment, without any aver¬ 
ment * became the writ exhibited to the court 
fhall not be intended quite foreign to the 
matter, but ariling out ot it; and therefore it 
mufl be intended an alias capias on the fame 
judgment, other wife there would be no realon 
to prefer it as a doubt, for it is out of con-, 
troverfy, that a capias upon another judgment 
could not poflibly maintain the plea. 

Another way of perpetuating the teftimony 
of a perfon deceafed, is by giving the verdidt 
in evidence, and the oath of the party de¬ 
ceafed : where # vOU give in evidence any mat¬ 
ter fworn at; a. former trial, it mud be be¬ 
tween the Jme parties , elfe you' deprive your 
adverfary of the liberty of crofs-examining ; 
befides, otherwife, you cannot regujajly gjve 
the verdict in evidence; and where you cannot 
give the verdict in evidence, you cannot give- 
the oath on which i v t was founded; and unlefs 
you fhew there was fuch a, caufe, you cannot 
fhew that any perfon was, examined in that 
caufe; and without flawing there was a caufe, 
no man’s oath can be given in evidence, in 
as much as that woulcf appear to be a volup* 
tary affidavit, . 
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What 
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What a mart himfelf that is living has c. l. e. 69. 
fworn at one trial, can never be given in evi- 
dence at another trial to fupport him, (though 1* w. 3. 
what the witnefs has laid in difeourfe may be 
given in evidence to fupport him;) becaufe 
the fame oath at another trial, is not evidence 
of the truth of any man's fwearing j for if a 
man be of that ill mind.to fwear falfly at one 
trial, he may do- the fame on the other, from 
the lame inducements 3 but what a man fays 
in difeourfe, without premeditation or expec¬ 
tation of the caule in queftion, is good evi¬ 
dence to fupport him ; but if a man hath , Hawk. p. c. 
fworn at one frial different from what he 43 °* 
hath at another, this is good evidence as to 
his diferedit. 

£{uery. As to evidence of a difeourfe ? If 
this is law, I conceive it mujl be up op. this 
ground, that the witnefs hath always been 
confiftent. 

On an appeal of murder, the appellant , sid. 
cannot give in evidence the indidment, and 1 Hiwk - **• °* 
what a perfon deceafed fwore at the trial; for 43 ° 
in riiis cafe, we have already ffiewn that the 
indidment cannot be given in evidence 
againft the defendant, and consequently the_ 
evidence of the deceafed witnefs on the indict¬ 
ment cannot be given upon the appeal; be- 
fides, the appeal is tried as a new caufe, and 
therefore it is necelTary for the defendant to 
have his accufers face to face. 

If the indidment be given in evidence for c. l. t. 70 . 
the prifoner, and the oath of a perfon deceafed, 1 Sld - 3*5* 
the account of that oath muft be upon oath, 
for although there is no reafon that the indid¬ 
ment fhould not be given in evidence for 
the prifoner to prove ne was* once acquitted 
of the fame fad, and in favour of life none 

H 4 .of 
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of the evidence ought to be loft, yet the ac¬ 
count of that evidence ought to be upon oath, 
for nothing cm be given in evidence as an 
oath, but upon oath. 

In an information for perjury on a trial in 
ejedmsnt, on not guilty, the defendant in¬ 
filled that what he fwore was true, and to 
prove the perjury, one was produced to prove 
\yhat a perlon deceafed fwore at the former 
trial in* ejedment $ and this was allowed to 
be good evidence, becaufe it doth not go to 
the proof of the charge itielf, that the defen¬ 
dant fwore, but only to the falfity of the fad 
that was fworn, and it was infilled that the 
charge itfelf which confifted in the froof , and 
what the defendant Jwore y might be diredly 
proved by fuch evidence as the defendant might 
crofs-examine; but the falfity of the fad which 
the defendant fwore to, might be made out 
by any other proof,, becaufe in fuch cafe you 
muft give the verdict in evidence, in as much 
as the* caufe in which the perjury was com¬ 
mitted, muft be fet forth in your information, 
and confequootly be proved on your ifllie; 
and when you have proved that the defendant 
fwore in the caufe, you may lhew the whole 
matter, viz. how his teftimony flood oppofed 
by the evidence of the party deceafed. 
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[5-1 Of Writs, b^c. 

VyHEN a writ is only inducement to the c.l. e. 40 . 

a&ion, the taking out the writ may be rrl P erpu ‘ ,6 7 * 
proved without any copy of it, becaufe pof- 
fibly it might not be returned, and then it is 
not a record, and therefore the copy of it is 
not required; but where a writ itfelf is the 
gift of the aftion, you muft have a copy froni 
the record, in as much as you are to have the 
utmoft evidence of which the nature of the 
thing is capable. 

In an adtion of trefpafs againft a bailiff c.l. e. 4 o» 
for taking of goods in execution, the bailiff 
muft not only give in evidence for his defence 
on not guilty, the judgment*, but he muft * Qum, if 
alfo fhew the writ of execution, by virtue of ^ r °n[ ° f 
which he took the goods; and it is not cribugh and it a 
merely to fhew the fherifPs warrant on the no^nccdiaV* 
writ, for when the writ of execution is re¬ 
turned, as it is prefumed to be, imme¬ 
diately after the execution ferved, it is of 
record, and a record cannot lje proved by 
any thing lef§ than itfelf, and the warrant i. e . an au th«n. 
on the writ is not any proof of .the record tlc 
itfelf. t ^ - ‘ 

Jn an aftion brought by an attorney for’his g.l.e. 4 j. 
fees, it is fufficient to prove the taking out the ^ v ^ inckl y 
writ, by a warrant made by the coroners, for the 1701. ptrboW. 
writ may not be returned of record, and con- 
fequently is not any record; in which cafe 
the warrant made by the coroners is fufficient 
to prove a title to his fees, for the attorney 
in this cafe is intitled to his fees, whether the 
writ be returned or not. 

N. B. He ought to have-an authority in ' 
writing from his client , toJue or defend. 

3 . [ A -] 
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PA.} r. (It.) OF PUBLIC WRITTEN 

EVIDENCE. 

\l OF WRITINGS not of RECORD. 

[i.] Of Decrees in Cb 30 £ft)f. 

[2.] Of Bills in Chancery. 

[3.] Of Anjwers< in Chancery. 

[4.] Of JDepofitians. 

[5.] Of Affidavits in Equity and Ltm* 

[6.] Of Proceedings ip, the Spiritual, and 
other Courts. 

[7.] Of Rolls of Courts, Baron , &c. 

[8.} Of Regifters, &c. 

[9.1 Of the Pope's Licence, and BuH* 

£i,o.] Of Public Books, &q. Such, ai 
Domeffday Book .—Hooka in the Herald's 
Office.—The Navy and other public 
Offices. -Surveys. -Lerriers .—Gene- 
ral lliftoryAnd Inventories, &c, 
taken by Sheriffs, 

General Objervations , 

npHOSF doings that (land fecond- lfl Gi L* £t 4$. 

JL point; of probability, are all public mat¬ 
ters which are not of record , 

Thofe public matters which are not of record 
do all come under this general definition: they 
mult v be fuch matters as have an evidence in. 
themfelvejs, and thatdo not require an illuftra- 
tion from any other thing j fuch are tranfa€lions 
in Chancery ; copies ot court rolls, &c. -and 
the copies of fuch things may be given in evi¬ 
dence, 
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dence, in as much as there is a plain and cohe¬ 
rent proof, for the things themfelves are fup- 
pofed to be felf-evident, and confequentiy 
when a copy of them is produced upon oath, 
you have a full proof, becaufe you have 
proved upon oath, a matter which when pro¬ 
duced would carry its own light with it, and 
confequentiy would not need any proof. 
t Obje&ion. But here it will be objected, 
that this is not the utmoft evidence of which 
the nature of the thing is capable, for thefe 
teftimonies themfelves muft be better than the 
copies of them. 

- To this the anfwer is, that the copy upon 
oath is reckoned as an equivalent to the thing 
itfelfi and the teftimony itfelf muft • not be 
rigidly required, becaufe fince thefe things lie 
for the public fatisfa&ion, every man hath a 
righ't to their evidence, and they cannot be 
in feveral places af the fame time, and there¬ 
fore the things themfelves cannot be demanded, 
but only the copies of them. 

The firft fort of teftimonies that are not of 
record, arejhe proceedings of the court of 
Chancery on the Engliflj fide. , 

N. B. • The jurifdi&ion of the Court of 
Chans try is twofold; ordinary , according to the 
cuftom of the common law; extraordinary , 
viz. as a Court of Equity. It is concerning 
equity proceedings wc are going to treat, 
a. The reafon why the proceedings in Chan¬ 
cery , and the rolls of the court are not records, 
is this, becaufe they are not the precedents of 
jufticc; for the proceedings in chancery are 
founded only on the circumftances of each 
private cafe, and they cannot be rules to any 
?ther; and the judgment there is Jecundum 

equam 
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eqitam et lonum, and not Jecundum leges et 
conjuetudines •, and the reafon why any record 
is of validity and authority is, becaufe it is de¬ 
clarative of the ferjfe of the law, and is a me¬ 
morial of what is the law of the nation: but 
chancery proceedings are no memorials of the 
laws of England, becaufe the Chancellor is 
not bound to proceed according to law. 

Now, becaufe thefe feveral proceedings are c. l. e. 49. 
not records, they are confequently noj: fuch 0 
memorials as are lodged infeparably in any 
certain place, but are transferable from one 
place to another, and therefore may be them- 
lelves given in evidence. 

But it is ncceffary to defcend to particu¬ 
lars. 


[»•] Of 
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1. Kcb. tr. 

2. Mod. 23N 


I Kcb. 2:. 

Cont. 1 Kcb. 2z. 
Scmb. per 
Trevor at Guild¬ 
hall. 9 An. inter 

Per Cur. Twifd, 
Cont# I Keb.ix. 


[i.j Of Decrees in Chancery. 

A Decree in the Court of Chancery or Exche¬ 
quer lhall be evidence againft the party, if 
an exemplification of it be produced, under 
the feal of the court. 

' Or «a decretal order in paper, with proof of 
the bill and anfwer. 

So, if the bill and anfwer be recited, it is 
fufficient. 

Wheeler and Louth. 

But a decree, which does nor recite the bill 
and anfwer, lhall not be allowed. 


M Of 
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[2 ] Of Bills in Chancery. 


A Bill in Chancery is evidence againft the c. l. e. 50. 

complainant, for the allegations of every £ 5 Cha ' Cal- 64 * 
man’s bill fliall be fuppofed to be true; nor isid.221. 
(hall it be fuppofed to be preferred by the, 
counlH v or lolicitor, without the party’s privity, 
and therefore is evidence, as to the confeffion, Ma^eid! ini 
and admittance of the truth of any faft, by the «fe« nifi 

, . rir n , r * r iii 7 ' fcemcd to be of a 

party himtelf $ and if the counlel hath m~ jiforcnt o P i- 
troduced wlrt is not true, the party may liave , n jJ“"h^uentfu*- 
his aft ion fit where a bill is exhibited, and geftions ot ooun- 

tiiere are proceedings u])on it, then it can- | J pon°ihi°in" d<4 
not be given in evidence, unlefs they prove a a™Awn* of 

1 /• 'ri _ 1 their clients* 

privity in tiie p.niy, for a man may file bill 
in anothn 's name to deprive him of his evi- Chan Cifej 
dence by a fictitious confeffion, and therefore 64,65/ 
a bill filed without any proceedings upon it c. l.e. 50. 
h is not the force of evidence, becaufe it is not 


to be fuppofed that the party did himfdf file 
the bill, without any proceedings^ bring his 
idverlary to aijfwer liich bill as' it 'would be 
uft-lefs to the party, and therefore mula be fu p- , „ 
poled rather to be filed by a ftranger, ;ter,do 
him an injury: this is confidered as ftanding isid.2*^ 
in point of credibility in the fame circum- 
fiances as a confeffion by letter, under the 
party’s own hand, where no one faw the writ¬ 
ing of it; though fome have ranged it in an 
inferior degree, becaufe the one is the parry’s 
own immediate confelfion, and the other is 
only the counfel’s draft; yet t leans that an 
allegation in a court ofjuftice, which arqounti 
to the confeffion of a faft, ought to have more 

weight - 
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weight and authority than any private acknow¬ 
ledgment. 

If a patron fues a fimoniacal bond, and the 
•>arfon pitfers a Bill in Chancery to be re- 
ieved, the bill and proceedings upon it fhall 
be given in evidence, on ejedtment, to make 
void the parfon’s living. 

Notwithstanding our preceding query in the 
margin of 111, there are authorities to fhewthat 
? bill in Chancery , or Exchequer fhall be evi¬ 
dence hgainft the plaintiff hnnfelf, if it was 
exhibited with his privity. 

And more efpecially if there was an anfwer, 
and other proceeding upon it. 

And it hath been held that the proceedings 
upon a bill import primdfacie that it was with 
the complainant’s privity. 

The copy of a bill in Chancery wrote clqfe 
on treble fixpenny flamps, may be read. 

In the fame cafe, per Loui Mansfield\ an 
office-copy is, in the fame court, and in the lame 
caufe, equivalent to the record: but in another 
court or in another cauje in the fame court, the 
copy mult be proved . 


U’-l Of 



[3*] Of Atfwers in Chancery , &c. 

\ -. 

J F the bill be evidence againft the com¬ 
plainant, mush more is the anfwer againft 
the defendant, and carries ftill a higher weight 
of probability with it, becaufe /this is deli¬ 
vered in upon oath, and therefore, over and 
above the Angle confeffion, it has an autho¬ 
rity from the fan&ion of an oath. , ' 

But when you read an anfwer, the confeflion 
muft be all taken together, and you lhall not 
take only what makes againft the defendant, 
and leave out what makes for him* for the 
anfwer is read as the fenfe of the party him- 
felf, and if it is to be taken, you muft take it 
entire and unbroken. 

But an infant's anfwer by his guardian lhall 
pever be admitted in evidence againft him on 
a trial at law, for the law, has that tendernefs 
for the affairs of infants, that it will not fuffer 
them to be prejudiced by their guardian’s 
oath, fori the authority the law gives to the 
euardianjj is for the infant's benefit, and not 
tor his prejudice, and therefore fiv^infant can¬ 
not be hurt bythe guardian’s oath. 

We may farther obferve, that to*) 
anfwer, by any in Chancery in his owX’rTghc, 
evidence againft hinrtfelf, you ftiould prove 
the bill filed'. 

An anfwer to interrogatories, is evidence 
againft the party anfwering. 

So an anfwer to a libel in the fpiritual 
court j for it is tantamount ro a-confeflion. 

Buf an anfwer of a trujiee^ fhall notibe evi¬ 
dence againft the cefiuy que trufi. 

Nor the anfwer of a vendor , againft an 
alienee. . * 

Vox.. I. J f4.] Of 


O. Lf E# 
Godb. 3*6. 


Brochman's 
Cafe. Trin. Aft 
1701. per Gold. 
2 Vera, jo4, 
288. 

5 Mod. 10. 

Bath and Bat* 
ter fey. 


2 Vent. 72, 

3 Mod, 259. 
Carthcw 79. 

3 Williams 237# 
Anfwer of a 
feme Covert, 

3 Williams 138. 




3Com. Deg. 2 84. 


Per Tncy 6, 
Ann. 1. Ver, 53* 

j Keb. zSi* 


1 Sal. 286* 
Mod, Co* 4ff 



[ *>4 ] 


[4.] Of Depcfitions. 


G. L. E. 58, 


Lib. 22. 
Tit. 5. § 3. de 
1 eft. pag. 278. 


G# L £• 55. 
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wi fhall in the next place treat of depo- 
fitions; and here we muft firft confider 
in what rank they (land in point of credibi¬ 
lity ; and to elucidate this fubjed it may not 
be improper to give an account of their ori¬ 
ginal life: we certainly received them from 
the civil law; it appears that the parties exhi¬ 
bited their interrogatories upon their feveral 
allegations, but the witneffes were privately 
examined upon thefe interrogatories, by the 
fame judge that tryed the caufe; fo that the 
courfe antiently followed among the Romans 
was very different from the modern proceed¬ 
ings in Chancery, where the fenfe of the wit- 
neffes is ftated by the examiner, on which the 
Chancellor is to judge. 

That this was the antient courfe of the civil 
law, is very plain from Adrian's, Epiftle to 
Varus , the Legatee of Cecilia , Tu fnagis Jcire 
potes quanta fides habenda fit tejlibus , qui & 
cujus dignit'ftis, & cujus aftimationis fint , & 
qui fimplfciteir vift fint dicere\ utrum unum 
. j?»ndem<r*e meditatum fermonem attulerint, an 
adeequi interrogaveras ex tempore veri fimilia 
refponderint. 

Thefe examinations were firfts made pri¬ 
vately, that the judge might be poffefTed of 
the naked fad, ana the fenfe of the wit- 
nefles was afterwards taken in writing, and 
then publication paCM^ that the judges might* 
if they had not fufEciently compared and 
weighed the examination, have all dpe affiftance 
from the obfervatiors of the advocate: as the 
trials of the civil law thus flood, when the 
' 2 judges 
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judges viewed the behavior of the witnelfes, 
there was very little difference * between this 
trial, and that of a jury, fave only that trial 
by jury, is much more Ipeedy, and the evidence 
more entire, whilft in the other way the judges 
took up the evidence at one time, and the 
glofs at another, and fuch breaking of the 
evidence might be dangerous to a weak judge, 
who did not duly confider the fubjeft j befid^s, 
the judge not being of the neighbourhood, 
could not fo eafily diftinguifh the credit of 
the witnelfes - } and for this reafon alfo the trial 
by jury is preferable to the examination of the 
eivil law, when under the bell: regulation. 
And no doubt in our Chancery proceedings, 
the witnelfes were formerly examined by the 
mailers, who fat in the court to infoi m the 


# Only that 
the judges 
appointed bj the 
Crown* and are 
for life j where¬ 
as jurors are 
drawn by ballot* 
and that for each 
caufej and excep¬ 
tions of various 
kinds may bo 
taken to them* 
which is not the 
cafe as to judges 
appointed by the 
Crown. 


Chancellor of their credibility, ’till caufes fo 
multiplied, thdt the mailers were employed 
in other affairs, and therefore the examination 
of witnelfes was left to the examiners. 


Doubtlefs the credit of depofitions vateris 
paribus falls much below the credibility of a 
prelent examination viva voce+for the ex- v.de immd. 
aminers and commifiioners in fiiCh cafes do 
often drefs up fecret examinations* \nd give 
them a very different air fiom what 
have if the fame tellimony had been plainly 
delivered, under the ftri< 5 t and open exami¬ 
nation of the judge at nift prius. 

But though thefe depofitions fall Ihort of 
examinations viva voce, yet the}' feem fuperior 
to what a witnefi laid at a foimer trial j for 


what js reduced to writing by an officer, fwoin 
' to that purpefe, from the very mouth of the 
witnefe, is # of more credic, than what a flander- 
by retains in memory j for the images of things 
decay, by the perpetual change of appear- 
1 la , ances > 
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ances j but what is reduced to writing, con¬ 
tinues conftantly the fame; fo that we cannot 
be certain on a verbal atteftation, but that ' 
* fomc circumftances of the fad may be loft in 
the recolle&ion. 

Mr. Juftice Fortcjcu'e in the Preface to his 
Reports (p. iii.) fpeaking of the benefit of 
trials by juries, and witneffes examined viva 
vfcc, fays, “ It is often in experience (as I have 
myielf) ** found that after a matter of fad, 
on the written teftitnony of the witneffes, has 
appeared to be one. way, on examination of the 
fame witneffes vivd voce, on a trial at law, 
granted in the fame caufe, the truth has come 
out to be clearly the quite contrary. The 
mien and behavior of a witnels, his counte¬ 
nance, and the paflions of his mind, often¬ 
times dilcover thofe truths which are never to 


be found out from a dead depofition. This 
rule therefore of determining caufes by a jury 
is called, by one of the greateft meh of the 
age he*livid in, and alfo Chancellor, viz. Lord 
Bacon, the lantborn of jujlice.” We recommend 
to every lawyer to perufe this preface, not only 
for the gre/c learning it contains, but that he 
may be frminced how necejfary 'a knowledge of 

tongue is to gentlemen of the prof effion. 
We muft in.the next place lee in what Cafes 
depofitions may be read. 

i ft. They may be read in a fuitat law be- 


codb. 316. tween the fame parties where the witneffes are 
* itiang^zo. dead, for if the wkriefles are living, depofi- 
Fry & Wood, tions are not the beft evidence of which the 
1 Atk.445. nature 0 f the thing is capable, and tlu?refore 

cannot be read; buf where the witnefs is dead. 


alte depoiition is allowed j for as records per¬ 
petuate the decifions of law,, ^’depofitions are 
the only Method to perpetuate the memory of 

the 


f 
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‘the fad, and therefore they muft be milled, 
where the wjtnefs is not in being. 

2dly. Where a witnefs is fought, and cannot Oodb. 536. 
be found, you may, upon oath of the matter, v!woJd, 3 i IIL 
ufe his depofitions; for when it appears by 445 - 
oath, that he cannot be found, it is.the beft 
evidence that poflibly can be had of the mat¬ 
ter; becaufe when a witnefs is fought, and 
cannot be found, it is juft the fame with fe- 
fpeft to the party who wants his evidence, as 
if he was dead. ;' 

3dly. If it be proved ; that a witnefs was ’ Mod ; 1 ^' 4 * 
fubpeened, and fell Tick by the way, or that he wool. \ a!L*‘ 
is not amenable, hts depofition may be allowed 44S< 
to be read; for irrfuch cafe the depofition is 
the beft evidence that can'poflibly be had, and 
that anfwers what the law requires. 

Depofitions taken thirty yean fince* Were * Ch», cv, ?j. 
admitted to be read in Chancery, though the 
parties were not the fam,e, in as much as the 
caufe related to the fame land , and the ter- vu< infra, 
tenants were parties to it; and thofe witnefibs 
were dead, the plaintiff's title not then * ap¬ 
pearing. And this is an mergence of the 
Chancery beyond the drift ruielhbf the com¬ 
mon law, and is admitted from neVffity, be- 
caufe evidence fhbuld not be loft ^ bxi^les. 

Chancery hath great faith in its own .ex¬ 
aminers (fuppofed to be indifferent performs,) 
who do by themfelves take the. fenfe of the 
parties fo ftriftly, that by thofe means the 
depofitions' ftand the lilflfer to be read at any 
time. Vide infra. * * ‘ \ 

4$ly. J A ddpdfitioh, ftthriot be given in evi- Hard. 471. 
dbn£e adainftdany jtoeHOh that was not party Supra * Infr, ‘ 
the ftp? ahd theiftifon is, becaufe he had 
norlibftty tb cfols'ixsntifoethe and 

ft ft’againft 'nafctffttf juflScfr tb&*a%iaft fhould 

I 3 .be 
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be concluded in a caufe, to which he never was * 
a paity. 

Utm. udei'njta 5thlv. A man fhall never take advantage 
&ln,fu ‘ of a dcpomion, that was not party to the 

fuit, for if he cannot be prejudiced by the 
depofnion, he fhall never receive any advan¬ 
tage from it, for this would create the greateft 
mifchief that could be* as, in fu t ch cafe, a 
man that never was party to the proceedings 
in Chancery, might ufe agalnft his adverfury 
all the depofidons that made againft him, 
and he could not ufe the depofitions that 
made for him, becayfe the other party not 
being concerned in the fuit, had not the 
liberty to crofs-examine, and therefore cannot 
be encountered with any depofitions out of 
the caufe. 

juy.jjy. 6rhly. Depofitions before an anfwer put 

* ion. *64. art not ac j m j t£e d to be read, unlefs the 

defendant appears to be in contempt, for if 
a caufe doth not appear to be depending, then 
the depofitions are confidered as voluntary 
affidavits ; for unlefs a fuit is fhewn to be 
commenced, it doth not appear that the ad¬ 
vert partv/fiath had liberty to crofs-exar- 
mine; bu/jf the adverfe party 'hath been in 

then the depofitions of the wit- 
nelfltfs ifiall be admitted, becaufe it is the 
fault of the obje&or, that he did not crofs- 
examine die witneffes, as he would not join 
in the examination. 

$ ch, Cat, 175. When the bill is difmjfTed, the rule as to 
itwiSfeS?’ the reading, of the depofitions is this, where 
^iidictou. the bill is difmiffed becaufe the matter js not 

proper for equity to decree, yet the depofi¬ 
tions as to the fad in $te caufe be read 
afterwards io a .new caufe, between the fame 
parti# | foi though die matter is not proper 

for 



[ »'9 ] 


for equity to decree, yet there was a caufe 
properly before the court, as it is proper 
for the jurifdi&ion of equity to confider how 
far the law ought to be relaxed, and mo¬ 
derated ; and where there is a caufe pro¬ 
perly before the court, for whomfoever that 
caufe be decided, yet the depofitions in that 
caufe muft be evidence, as well as in 


others, • 

But if a caufe iif equity be difmflTed for xCba.Caf.17s. 
the irregularity of the complainant, the de- 
pofitions in that caufe can never be read; 
as where a devifee, on a fuft pending, ori¬ 
ginally inftituted by his devifor, brings a bill 
of revivor, and feveral depolitions are taken, 
and then the caufe on the hearing is difmifled. 


becaufr a devifee claiming as a purchafer, and 
not by reprefentation cannot bring a bill of 
revivor in this caufe; and in a new original 
bill exhibited, the devifee cannot ufe the 


former depofitions; for in the firft caufe, 
miftaking the bill that he ought tor have 
brought, there was no complaint before 
the court, fince the court doth /ipt allow any 
devifee to complain in that mahn^ by right 
of reprefentation; and there being>uo caufe 
regularly before the court, there co?Jd ,udt 
in fuch cafe be any depofitions. 

In crofs caufcs in equity, an agreement i cha. Cat. *36. 
was proved in one of the catifes, and in that 
caufe it was not fet forth in the allegations 
of the bill or anfwer; in the other caufe the. 


agreement was fet forth in the bill, and not 
proved* in the Saufe; and an order was ob* 
’ tained before publication, that the fame de¬ 
pofitions Ihould' be read in both caufes; and 
by the. better epinioiftftis might bffcfbttglince 
the order was beforepubHcatioip^die fecond 

I 4 * .caufe. 
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caufe, the defendant had liberty to croft* 
examine the witnefies as to afty particulars he 
pleafed, and the fight of the depositions was 
to his advantage. 

H«rd 3tj. If a witnefs be examined de bene ejfet And 
j williams, before ’the Coming in of the anfwer, the de* 
♦ t 4 > 415- fendant not being in contempt, the witneft 
alums,563 y et depohtion fhall not be read, 

kecaufe the oppofite party had not an op* 
portuity to cfofs-examine him, afid the rule 
of the common law is ftridl to this, that no 
evidence fhall be admitted but what is, of 
might be, under the examination of both 
parties. 

felon. 164. But in fuch cafes as thefe, the way is to 

move the Court of Chancery , that fuch a 
witnefs’s depofitions fhould be read ; and if 
the Qourt fee caufe, it will be ordered, and 
this order will bind the parties to aflent to 
the reading of fuch depofitions, though it 
doth not Bind the court of nifi prius 3 and 
this thought juft, becaufe the witneftes 
are examined by the officers of the court, 
who are fUM»efed not to favour either party. 
aKeb. jt. FormenJy they did not inroll their bill and 

_an fwer./but as it feems, the bill was left 

the office with the clerks, and W3s 
thereby fubjeft to be loft; and therefore an* 
tient depofitions may be given in evidence, 
without the bill and anfwer. 

Prafliee of The antient pra&ice Was alfo, never to 
Chanc. ?. publifh the depofitions of witneftes, in perpe * 

tuam rei memorinm , during their life-time, 
becaufe the depofitions were of no wfe ’till 
after their death; but this practice was found 
very inconvenient, betaufe witheffts became 
thereby fecurfc * in fwearing whatfbever they 
pleafed, in as much a$ they could not be 
• profccuted 
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JJtofecuted for perjury, the effett 6f theil- 
daihs not being known Mil after their death. 

On an information for perjury the depofi- 
tions in Chancery figned by the commiffioners, 
not fufficient evidence without proof, that 
the party fwore them j for there is no proof 
of the identity of the perfon, but by the 
comparifon of hands, which is not fufficient 
evidence in a criminal cafe, for another 
man might petfonate me, and thereby fub- 
je6t me to the penalty of perjury. Sed qu. ? 
m proof of the wttnejs's handwriting. 

From what has been faid, it is evident, 
that a voluntary affidavit before a matter in 
Chancery is not evidence between ftrangers, 
becaufe there is not any crofs-examination, 
fince it appears that there was nor any caufe 
depending, and therefore fuch evidence can- 
hot, by any means, be admitted. 

Dcpofitions in Chancery are not of them- 
felves records, but they are oaths in a court 
of juttice, and therefore it feems a jvitnefs 
fwearing falfely, may be profecuted, either 
at common law, or upon the ftatute, be¬ 
caufe this is perjuiy in a court of juttice. 

A man may alio be indicted, i'hr a falfe 
bath in the Ecclefiafiital Court, on in 
County court, at common law, tfbt n6t ripon 
the ftatute, for the ftatute exprdsly mentions 
that it muft be a court of record, in which 
the perjury is committed, to become pu* 
ftifhable within that law} but a perjury in 
any Court that hath authority to examine the 
caufr. in relation to which the perjury is 
Committed, may be puniffied at the common 
law; for it were prepofterous that authority 
ffiould be given by the law* to a court to 
examine upon oath, and that the law fhould not 
3 > punifh 


3 Mod. 1x6, 
117. 


Styl. 446. 


G. L. E. 67. 


x Sid. 454. 

1 p . i. P. < 
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punifli the violation of that oath j but it feems 
if the court hath not any authority to examine 
the cai'fe, then fuch perjury cannot be pu- 
mllied, for an oath, taken coram non judice, 
is not an oath in law j for the law cannot 
take any notice of an oath, but where it 
gives 'an authority to adminifter that oathj 
and if there be no lawful power to tender 
an oath, it is but an inefficient fwearing, 
&s an roath not taken by lawful authority, 
muft be an oath not regarded by the law, 
and therefore not puniffiable, as the lawful 
oath is. 

Depofitions taken in the fpiritual court in 
a caufe relating to lands, cannot be read, 
bccaufe they are no oaths at all, in as much 
as the fpiritual courts have no authority to 
take depoffiions relating to lands; but it 
feems they may be read when taken in a caufe 
in which they have authority, as far as re¬ 
lates to that caufe,'’ in as much as thefe are 
lawful,oaths, and a man may be indided for 
the violation of them, though they be not 
oaths in a court of record. 

A man P t /o'mifes that in confideration the 
plaintiff yould bring two witrieffes to fwear 

before a juftice of peace, he 
would 'pay it, and the plaintiff fays that he 
did bring two. witneffes j and this oath, 
though extra judicial , and though the juftice 
had no authority in the matter, was held a 
goo$>confideration, for the oath tending to 
a decifion of the right, was not held to be 
contrary jso* the law of God, and therefore 
the party might affume upon that cbnfi- 
deration; but it is not fuch an oath as the law 
takes notice of^topumffi as perjury. 


A 
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' A depofition, regulaily taken upon a bill *K L b. 
and anfwer in Chancery, fhall be eyidence * 
againft the party to the luit, or any who claim 
under him, if the bill and anfwer are proved to 
be tiled. 

Though the bill was difmifled for want of c*. ch. 17*. 
equity. _ * ptrHc,t ' 7W ' 3 ' 

So if it be proved that a bill and anfwer Ri s Modi 2Ht 
were filed, by the Six Clerk’s Book, by men¬ 
tioning them in the inrolmentof the decree, it* 
is fuilicient, though they are now loft. 

So an exemplification of an ancient depofition 2 Kcb. 3 ,. 
was allowed where the records were burnt, 
though the bill and anfwer were not recited •, 
for tie recital was not ufual before 1630. 

Unlefs in the calcs before excepted, the 1S.1i.2S6, 
depolitions of a living witnefs fhall not be read *p^ a8* 7 ££ 
though he afterwards becomes interefted, I Str, ioi. v. 
wheieby he is difabled to be a witnefs.* . Tsai.286? An * 

B^ker Vi Lord Fairfax. Sira. ioj» 

Nor againft him who is qo party to the fuit, Hob 
nor claims under one. 

Nor for a ftranger, againft a party to the k.Hard. 47*- 
fuit i for, not being evidence againft him, it 
(lull not be allowed for him. , 

Nor for a ftranger to the fuit ag^nft a pur- Hard. 21. 
chafer under the party; though the ffa^fe there 
was of the fame nature as now. "* 

So if taken ex parte, without anfwer to the 2 Ion. 164* 
bill, though the bill was ad examinandum in R.R ay . 33 6. 
perpetuam rei memoriam. *?" b - ' 6 Sal - *79* 

The depofition of a perfon who was formerly MorVv.^iii* 
a witnefs, but is now become interefted as exe- h. 
cutor, and whole depofition was taken after Bunt.'. 205. 
makiqg.the will, cannot be admitted. 

Parol evidence fhall not be admitted to ex- wiiibn. *. 
plain a depofition, sir* 1 ' *’ 

- Pepo- ’** r ' 794 ' 


112 . 
a Rol. 679.1,35* 



306. 

Barnes 222,228. 
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Benfon v. Depofition, though taken 50 years before, 
a sir.' 92c. 5 G cannot be read without iome account of the 

wirnefs’s death; or that he cannot be heard of, 
on inquiry. 

Ti'rcman v. No examination ihall be read, though 
cT'b. r. h. figned by a magiftrate, unlels figned by the 

party. 

The court will not give leave for witneffes, 
prifoners in execution , to be examined, and 
their «depofitions read in evidence, without 
confent. 

The queftion in the cafes in Barnes was, if * 
the warden could defend himfelf againft an 
adtion for an efcape ? It feems ftrange fuch a 
queftion fhotild arife. Yet feven judges were 
of opinion the Ha. Cor. would not excufe. 
Five judges contra. Can it be faid that the 
fubjea is not intirled to the benefit of the 
teftimony of a material living witnefs, becaufe 
he happens to be in execution ? If his depo¬ 
fition cannot be read, furely the fpirit of the 
Engjifh law is fuch as to authorife an Ha. Cor . 
ad tejlificand. And if the law doth autho¬ 
rife it, the Habeas muft be a defence. But we 
conceive^diere is not now any doubt, and that 
it is evp.y day’s practice to bring up a priloner 
W’dc-ati habeas corpus. 


* A prifoner in execution was brought up to a court 
or niii priui, by habeas corpu* ad tejhficandum. 


[ 5 -] Of 
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[5.] Of Affidavits, in Equity , and Law. 


A NALOGOUS to an anfwer in Chan¬ 
cery, is a man’s own voluntary affidavit, 
which may alio be given in evidence againft 
him, but then the proceedings in which this # 
affidavit did arife, muff; regularly be given in 
evidence, and the reafon why the proceedings 
muff be given in evidence is, to prove tie 
identity of the perfon, for to prove an affi¬ 
davit fworn is not fufficient, as it may be lworn 
by fraud and contrivance, i. e. by the perlon 
being perlonated by lome body elfe, and there¬ 
fore to bring home the proof to the perfon, 
you muff prove the occafion of the (wearing, 
for it is not to be fuppofed that any bian 
without fome occafion or other, would make 
Inch an affidavit. Sed Qu. on proving his 
han;!-writing ? 


A bill was brought by creditors againft an 
executor, ro have an account of the perfonal 
effate: the executor lets forth by‘his anfwer, 
that there was i tool, left by theteftktor in his 
hands, and that coming afterwards to nr v.!vfc 
up his accounts with the teftator, h<? gave 
bond for icool. and the other tool, was 
given him as a gift for his trouble and pairs 
taken in the teftator’s bufinefs, and there was 
no other evidence in the cafe, that the nool. 
was depolited, bur merely by the executor’s 
own oath; and it was argued that the anCwe**, 
' though it was put in iffue, (hould be allowed, 
fince there is the fame rule of evidence in 
equity as at law; and therefore if a man was 
lb honeft as to charge hiinfcjf, when he might 

pqfitively 
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pofitively have denied it, and no tcftimony 
could have appeared, he ought to find credit 
where he fwears in his own difcharge. 

But it was anfwered and refolved by the 
court, that when an anfwer was put in iflue, 
what was confeffed and admitted, need not be 
proved, but it behoved the defendant to make 
out by proofs, what was infilled upon by way 
of avoidance; but' this was held under a 
dillindion, viz. where the defendant admitted 
a fad, and infilled on a diflind fad, bv wav 

' i * J 4 

of avoidance y there he ought to prove the 
matter of his defence, becaufe it may be pro¬ 
bable that he admitted it out of apprehenlion 
that it might be proved, and therefore fuch 
admittance ought not to profit him fo far as 
to pafs for true, whatever he fays in avoidance \ 
but if it had been one fad, as if the defendant 
had ’laid the tellator had given him iool. it 
ought to have been allowed, unlels dilproved, 
becaufe nothing of the fad charged is ad- 
Qi.ery. How mitted, and the plaintiff may dilprove the 

prouMjicgativc? w |j 0 | e f a( ^. a$ f worjn ^ jf he can <3 0 j(- . ^llt J r 

was urged that here the probability was on the 
defendant’i'iide, becaufe the tellator did not 
take a b«njd for this fum, as for the refidue, 
-bsijiie Chancellor laid there was fome pre- 
funfiptlon in that, but not enough to carry fo 
large a fum, without better atteftation. 
jMod. 116,117. In an information for perjury, an anfwer 
„ may be given in evidence, without any perfon 
* to prove that the defendant lwore it, for the 
identity may be proved by many things out of 
the anfwer itfelf; befides, the party is obliged 
to fign his anfwer, and the perjury may be fur- 
g.l.e. 54. ther illuftrated by the companion of hands, 

-■ which poffibly may be evidence in concur¬ 
rence with other proof, that out of the anfwer 

itfelf 
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itfelf evince the identity ‘of the perlon. u * 
As to comparifon of hands.—Vide infra. 

But that the comparifon of hands only Ihould 
be a proof in a criminal profecution, was never 
law but only in the time of K. /. and the 
diftindion has ever been taken, that the 
comparifon of hands is evidence in civil f 
and not in * criminal cafes; the realon why the 
comparifon of hands is allowed to be evidence 
in civil matters is, becaufe men are ^fiftin-* 
guidled by their hand-writing as well as by 
their faces, for it is very feldom that the fhape 
of their letters agree, any more than the fhape 
of their bodies, therefore the comparifon of 
hands fcrves for a diftindion in civil com¬ 
merce, for the likenefs does induce a prefump- 
tion that they are the fame, and this pre- 
fumption is evidence 'till the contrary ap¬ 
pears ; for every preemption that remains un- 
contefted, hath the force of evidence, as a 
light proof on the one fide will outweigh the 
defed of proof on the other; but in criminal 
prolecutions the prefumption is in favor of the 
defendant, for thus far is to be hoped of all 
mankind, that they are not guilty-’ri any fuch 
inltances, and »the penalty enhances the pre¬ 
fumption ; now the comparifon of Hands is no 
more than a prefumption, founded only »n the 
likenels, which may eafily fail, becaufe they 
are very fubjed to be counterfeited; therefore 
when the comparifon of hands is the only evi¬ 
dence in a criminal profecution, there is po 
more than one prefumption againft another, 
which weighs nothing. 

. «Tht; ’preceding reafoning, relative to the 
comparifon of hands, is given, becaufe it is 
rather curious, fliews what antient notions 
upon the lubjcd were, and Hecaule we be¬ 
lieve 
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iieve, Lord Ch. B. Gilbert was the author 
but, with fubmiffion to lb great an authority, 
comparifon of hands is not now admitted, 
oven in civil proceedings. 

j sid. 41S. 19. i n an information for perjury, the perjury 

afligned was in the defendant’s anfwer, that he 
received no money: exceptions were taken to 
that anfwer for infufficiency : the defendant in 
a fecond anfwer, faid, that he received no 
honey ,'till fuch a day : on the trial of the 
information, it was held, that nothing fliould 
be afligned for perjury that was explained in 
the fecond anfwer; for the firft anfwer fhali 
be charitably expounded according to what 
appears to be the party's fenfe in the fecond 
anfwer; and the court would rather intend 
there was fome overlight in the draft, and 
that it was afterwards amended in the fecond 
anfwer, than iuppofe the party to be guilty 
of manifefl and corrupt perjury. 
c.l.e. 56. Where a man is lworn in Chancery to an- 
sid. 419. fwer diredtly to his knowledge, perjury can¬ 
not be afligned in any thing which is not 
within his knowledge, as upon his belief, &c. 
for what hpdWears on his belief, is not within 
the compafs of his oath. 

- JBut where a man fwears falfely, though he 
guards his exprdflon, by faying, according to 
the bed of his belief \ if it can be. dearly proved 
by two witneffes that he muft have known the 
contrary at the time of putting in his an¬ 
fwer, he may be convicted of perjury. 

N 

Of voluntary Affidavits. 

o. l. e. 56. There is a very great diiference between 

the evidence of an anfwer , and that of a volun¬ 
tary affidavit. 


An 
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An anfwer cannot be given in evidence, id. cite* 
without producing the biil; becaufe without ^ icliaclrnas . 

* ° 7 , Term 1714. in 

the bill there does not appear to be a caufe C.\ ru'.imerRocIi* 
. depending; but if there be proof by the proper * 

officer, that the bill has been fearched for of iioiVaid. 

, * 

iligemly, in the office, and cannot be found, 
there the anfwer hath been allowed to be.read 
without the bill; and this Lord Chancellor 
hroihrkk allowed, though the lofs of the bill 
was not proved by the proper officer, buf by tht “ 

clerk only, who wrote in the office, and fwoi e 
he fearched carefully with the officer, and could 
not find the bill. 

An anfwer is proved by ffiewing the alie- c. l. r. 55. 
gations in the court, viz. by ffiewing the bill Ai *“ 

which is the charge, and the anfwer which is 
as it were the defence to the bill; and this in 
civil cafes Hull be intended to be iworn* o»ery, if 
becaine die proceedings upon ludi dcjencc ^ A Juratj t 
are upon oath : now fince the proceedings of 1,10 • 

any Court of judicature within the kingdom, Tho hjCnif 
are good evidence in other courts, and die “"; J j u ‘ ° alh -* 

° ■ ■ * .. . . . an.l figDEi! :he 

proceedings in this cale are upon oath, it to I- jur.it, proud/ 
lows of t'onfequence, that in all civil cafes 
the anfwer is to be taken as an ©ath, without 
any further proof but from the proceedings in 
the caule. 

But a voluntary affidavit is not part any 
caule in a court ofjuftice, and therefore it mult 
be proved to be Iworn; for if you only prove 
it ligned by the party, the proof goes no far¬ 
ther than to fuppofe it in the nature of, or 
equivalent to, a note or letter, and as lucli, 
you may give it in evidence without farther 3 m 0 j. 3 6 e 
, proof*; for a note or letter is a bare acknovo- P rcJsi i' 
iedgment under the hand of the party, and this 
is no more, uiilefs you alio prove it to be 
ivitorn, for it cannot be prdumeJ to be iworn, 

Vol. I. K not 
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not being filed as an oath in a court of 
juitice. 

Such me affidavits made before a mafter irv 
Chancery, by the vendor of an ellate, in 
fatisfadion of the purefiafer, that the ellate is 
free fiom all charges and incumbrances. 
g. l. f. 57 . In* an action oi covenant againil two, the 

Cites Vic.uy S . r r 1 * 1 

cue in the Ex- affidavit ol one or tiv in was gn on in evidence, 
chequer, as an acknoivledt inch t oi mem both, beeaufe 

I <- > ' 

the acknowledgment of one, where they had a 
joint inter eft, was to be looked upon as a 
truth relating to both ; and it was left to the 
jury to confidcr how tar it was evidence againft 
the other. 


J Mod. 116* 


44 


The fecond difference between an anfwer 
and a voluntary affidavit is, that the copy of 
an anfwer may be given in evidence, but the 
copy of a voluntary affidavit cannot; becaulc 
the ifnlwer is an allegation in a court of judi¬ 
cature, and being matter of public credit, a 
copy of it may be given in evidence, for the 
real’on, formerly mentioned ; but a voluntary 
affidavit hath no relation to any court of 
juitice, and thcrefote is not intitled to public 
credit, and/*being a private matter, the affi- 

' V../ i 7 

davit itfelf.mult be produced :!s the belt evi¬ 
dence. 

ft ffiould be oblerved, that the voluntary 
affidavit of a fir anger can by no means be 
given in evidence, becaule the oppofite partv 
had not the benefit of a crofs-examination. 


[6.] Of 
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[6. j Of proceedings in the Spiritual, and other 

Courts, Uc. 


pROCKED INGS in th e fpiritnal courts, 
are in cafes matrimonial and t eft ament ary , 
and ail other eccldiaflieal cattles. Ip>w thfje 
courts pained jurikiitfhon in caufes trftamen- 
tary , which was originally of temporal cog¬ 
nizance, is not here to be confidercd further 

than is necefiarv to determine the wckrht of 

9 • • ^ ^ 

credibility that is to be given to their fen- 

fences. The way of authenticating tc (laments 

by flie civil law was this ; the telhitor and his 
• 

win idles fubferibed tlie will, bound it up, and 
Jealed it with their feals, which alter tjke de- 
ceafe of the tdiator, was opened in the pro- 
fence or the prater, and-he delivered copies 
of the will, and kept the original in a public 
treafury j and from hence it is, that the fpiii- 
tual courts keep the original will, and give 
out a prelate, which is only a toov of the will 
under their fe.ils. 

But originally among the Clrraars, the 

O co * 

goods, as well as the feud itfelf, belonged to the 
I >ord; afterwards it was thought tit that the 
feudary fhoulcl uiipofe of ids goods, and then 
the will was proved in the country courts, be¬ 
fore the alderman and bilhop ; and if any man 
died intdlate, the goods were diftributed 
among his kindred ; but after the conqueft, 
the probate of the will and the commiflion of 
adminiftration was indulged to the bifliop, 
(who never had it in the times of the empire,) 
under pretence that provilion'would be better 
made for the fouls of the decealed, but they 

K a * are 
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arc not to exceed their commiflion, therefore 
they mud confine themfelves to the bequeft 
of the pcrjonal dlate, for the feud was not 
devrfable until the 32 II. 8. 

A /entente in the Ecdefiajiical Courts, may 
of couffe be given in evidence, in cafes where 
they have cognizance, for their judgments mult 
be of authority, where the law gives them a 
lurifdiiftion; as it would be very abfurd that 
the law thould give them a jurifdidtion, and 
yet not fuffer what is done by virtue of that 
jurifdiftion, to be a full proof, for that would 
be to fuppofe they were incompetent judges 
where they had jurifdiftion. 

A jentence in the Spiritual Court, in a mat¬ 
ter within their cognizance, fhall be evidence 
of the right to the thing there decreed : as 
a dntence for tithes. 

t 

So, a fen ten ce in the admiralty, which con¬ 
demns goods as piratical, in trover for the fume 
goods, upon the libel and, anfwer produced. 

Or without producing the libel, if it be not 
found in the office, nor ufually filed there. 

So, a probate of a telhiment for perfunal 
dlate, and a grant of adrninifiration. 

So, a judgment in a court-baron , hundred, 
or cpnnty court, with proof of the proceeding} 
upon which the judgment was given. 

Sentence in the Spiritual Court, in a caufe 
of jactitation, is conclufive evidence againft a 
marriage, though there is an appeal entered, 
and though lenience W3S given after ifiue 
joined at common law. 

Sentence in a Spiritual Court in a caufe of 
contrast , is conclufive evidence, on non affumpjit 
pleaded, in an action'on contract of marriage. 

Sentence of a foreign admiralty , condemn¬ 
ing a fhip as unfit, cannot be read in an 
. a&i on 
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action on the charter-party , which is a contract 
under leal at land. 

KDuplicaleoi an infolventdebtor’s difeharge 
at the fefiions, is evidence of his difeharge. 

But not of any fadt which is the foundation 
of their jurifdidlion. 

If it recites that due notice was givon, and 
die perfon who gave the notice is dead, it 
/hall be evidence that due notice was given. 

If a man fued, and taken in execution iA a 
court of conjcience , brings trelpaJs, &?r. for it, 
he /hall have liberty to infpedt the books, as 
far as relates to the fuit againft him. 

Sentence in the Ecclefiafical Court, for for¬ 
nication , isc. in a criminal way, is not evidence 
again 11 the iffue ; othenvife, if a lentence on the 
point of the marriage , and no collufion. 

Two allowances in eyre , temp. Ed. i. and 
judgment in trclpals, temp. Ed. 3. are not 
cone in five evidence of a right to wreck j and 
ufage for 9 > years laft is ? ftronger. 

A condemnation in a foreign attachment , 
which appears to be fubfequent to aq adlion 
in C. B. is no evidence. 



Gillam v. Stir¬ 
rup, T.8. G.2. 
B. R. H. 145. 

Ibid. Savage v. 
Field. M.tjGi, 
B. R. H. 186. 
Ibid. 


Wilfon v« 
Rogers. M. 19. 
G. 2, Sir. 1142. 


Brown (word v. 
Edwards. H. 
1750. a Vezey. 
243 * 

Biddulpb f. 
Athcr. T. 28 Se 
29. G. 2. 

* Wilf. 2J. 
Barnet 1950 


[7-] of 



[ 134 ] 


C. L. E. 

cites lhi;. Ais, 
i 70 Jt 


E. N. P.-47. 

J Ken. -n 
7 20. Comb. ] 3 

Conb. 377. 

32 Mod.' 24* 

O. I*, I*. 79* 

Tfpkini and 
•/ 

Baker, per 
Tr-cy, 1705 


[7.“I Of Rc/Is of Courts Baron, c;Y. 

T HE rolls ol courts baron, or the copies of 
them, are public writings, though not ic- 
corris, ‘fur thole courts are courts of jultice, 
though they are not of record. 

if he rcafou why the court rolls, or copies 
of them, ‘are evidence is, becaufe they are the 
public rolls, by which the inheritance of 
every tenant is preserved, and they are the 
rolls of the manor court, which was anciently 
a court of jullice relating to all property' 
within the dslbict. 

A copy of a court roll under the Reward’s 
1, hand, is good evidence to prove the copy- 
holder’s eltate. 

S’o an examined copy of the court roll is 
good evidence, if fworn to be a true one. 

Where copyhold tolls made mention of a 
furrender- to the uie of the tenant's Lilt will, 
and then si. wits admitted as devilee under the 

A 

will, this was ruled to be no evidence or the 
id Urn or title of //. without the will itfelf, 
becacfe the land doth not pafs bv the iurren- 
der, without the will, and therefore the will 
itltlf uhiVl he {hewn as the bed evidence of 
AI s pofieflion and title. 
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[8.] Of Regijlers , &c. 


f jTIF, regifter is good evidence, or a copy of c.L.E.76. 

ir : the regifter began in the 30 H. 8. by jj 1 ** Afi , 1700 . 
the mitigation of the l^ord Cromwell , who # at a Sid. 71. 
that time was vdled with^al) the Siuhor ity S?, 01 ;# 5 ' ■ 
that the pope’s Agates formerly had, under i Browni. 207. 
the tide of Vicar-General to the King ; and 
ail wills that related to property above the 
value of two hundred pounds, were to be 
proved in this court, and therefore it ferved 
his purpofe to let on foot a regifter of all 
perfons that were eiuillened and burned ; and 
this might be very well appointed by the 
King’s authority, as ilipreme head of the 
church, ft nee cliriftening.and burying are ec- 
cldialtionl acts ; and wlien a book is ap- 
pointed by public authority, it naull be 
public evidence ; this was afterwards con¬ 
firmed by the injunction of i^chvard 6 . and Godot. 11-4. 
the particular manner of regiltering appoint¬ 
ed, ;is that die regiltering lhouki be in the 
prefence ol the parion and church-wardens 
on Sunday , and that the book fhould be Ikept iStr. 1073. 
locked in the church, to which the vicar and 
church-waidens were to have keys. 

Upon an indictment lor entering a falfe 2Sid.71.-2- 
marriage in tiie regifter book, the defendant X l'Y * 

v < Q * VJ • x« t • 

was fined two hundred marks i for fmee the 
regiituT is public evidence, it mult be guarded 
bv the law, that it be not counterfeited. 

This is no »v by the ftatute in the margin 
made felony, without benefit* of clergy, 

K 4 The 


.j y 
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The regifter of chriftenings, marriages, and 
burals is good evidence, or the copy of it, 
nay, proof, viva voce, of the contents of it, 
without a copy, has been admitted ; yet the 
piopriety of fuch evidence may well be 
doubted, becaufe it is not the bell evidence 
of which the nature of the thing is capable : 
/ conceive it is not evidence , and in daily prac¬ 
tice, even an ahfiraEl is rejected. 

Though it appear in evidence that the re¬ 
gifter was made from a day book, kept by the 
inipifter for that purpoie, yet the day book 
will not be admitted to ’contradict the entry 
in the regifter, ex, gr. to prove a child bafe 
born, where no notice is taken of it in the 
iegifter, which would therefore be evidence to 
pro v*e him legitimate. 


[9.] Of 
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[9.] Of the Pcpe’j Licence and Bull. 

fjp H E Pope’s licence without the tong’s G> L> E 7> 
has been held good evidence of an im - P4l n>. 4*7» 
propriation , becaufc antiendy the Pope was 
confidered as fupreme heads of the church* 
and therefore he was held to have the dif- 
polal of all fpiritual benefices, with the con¬ 
currence of the patron, without any leave of 
the prince of the country j and thefe antient 
matters mult be admitted according to the 
error of the times in which they were tranf- 
afted. A Pope’s bull is no evidence on P2lnii 
a general prefeription to be difeharged of 
tithes, becaufe that Ihews the commencement 
of fuch a cuftom, and a general prefeription 
ihews that there was no time or memory of 
things to the contrary, fo that the bulj itfelf 
contradi&s fuch prefeription. 

But the Pope’s bull was evidence on a fpi- ibid, 
ritual prefeription, when it was only laid that 
the lands belonged to fuch a monastery, which 
was difeharged of tithe at the time of the dif- 
lolution; for if fo, they continue difeharged 
by a& of parliament. 


t'o.] Of 
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[io.j Of Public Books , &c. fuch as Dome/- 
day Book— Books in the Herald’ s Office— 
The Navy and other Public Offices - Sur¬ 
veys — Terriers—General Hijlory —and In¬ 
ventories, &c. taken by Sheriffs. 

Of Dome/day book * and other books, &c. 


Ht/b. its. 


CrTt'fiFf T. 

Wither?, 

H. aS Car. z. 
B. N. l\ * 4 $. 


|F the queflion be, whether a certain manor 

be an lien t densefne or not, the trial fliall be 
by domes-day book, which fliall be infpe&ed 
by the court. . Antient demefnes are the focage- 
tenufes that were in the hands of Edward the 
Confeffor, and which fVilliam the Conqueror, 
in h&nour of him, endowed with feveral pri¬ 
vileges : Domes-day book was a terrier or 
furvey of the King's lands, which was made 
in the time of the Conqueror, and which 
afcertains the particular manors which had 
tliis privilege. 

In eje&ment for the manor of Artam , the 
defendant pleaded antient demefne , and when 
dmefday book was brought into court, would 
have proved that it was antiently called 
Nettam, and that Nettanv appears by the book 
to be antient demefne ; but he was not per¬ 
mitted to give iuch evidence, for if the 


* 


There have been various opinions as to the mean- 
ing of this name. In the Celtic language dom t fi^nified 
a judge, ey law, d\y of law. Therefore Dome/^iuy 
bool/ a book of direction for the judges of the law. 

Dorn's iTiTy- btjk > J ud S e ’ s Law-book. 


i 


name 
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name was varied, it ought to have been aver¬ 
red on the record. . . 

To know whether any thing be done in or b.n.p. 24 s. 
out of the ports, there lies in the Exchequer Term . Patch. 

a particular furvey of the King’s ports/ which Jn Scaccario* 
afcertains their extent. 

An old terrier or furvey of a manor, whe- B> N p ^ 
ther ecclefiaftical or temporal, may be given 
in evidence, for there can be _no other way of 
afcertaining the old tenures or ^oundarie#. 

A terrier of glebe is not evidence for the ibid, 
parfon, unlefs figned by the church-wardens 
as well as the parfon, nor then neither, if they 
be of his nomination; and though it be figned 
by them, yet it feems to deferve very little 
credit, unlefs it be likewife figned by the 
fubllantial inhabitants; but in all cafes it is 
ftrong evidence againft the parfon. 

Rolls or ancient books in the Herald’s office , 2 Jones, 224. 
are evidence to prove a pedigree but an ex- 
trad of a pedigree proved tb be taken out of 
records, fhall not, becaule luch extrad b not 
the belt evidence in the nature of the thing, 
as a copy of luch records might be had. 

Camden’s Britannia would not be evidence ca. k. b. 8 J( 
to prove a particular cuftom; but a general Salk - zSl - 
hiftory may be given in evidence to prove a 
matter relating to the kingdom in general** 
as in the cafe of Neal and Jay , chronicles 
were admitted to prove that King Philip did 
not take the ftile in the deed at that time, 

Charles V. of Spain not having then fur- 
rendered. 

The regifier of the Navy office , with proof B. N. P. *49. 
Of the "method there ufed, to return all per- £ s dem> 
fons dead, with the mark l)d, is fufficient evi- Whitcomb p. 

, r i 1 6 An. C. B, 

dence ot a death. 

An 
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15 . N. P. *49, 
? Kcb. 277. 


ft* L. E.7S. 
Yatps and Wac«> 
rh. Hi). Afs. 

ZJ0Z» 


An inventory taken by a lheriff on an exe¬ 
cution, is evidence between Grangers, to prove 
the quantity and value of the goods; for the 
law intrufting him with the execution, muft 
truft him throughout. 

An old map of lands allowed evidence, 
where it came along with the writings, and 
agreed with the boundaries adjuftcd in an 
, antient purchak>. 


[A.] 
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[A.] II. (I.) Or PRIVATE WRITTEN EVU 

DENdEi 


(i.) Writings under Seal. 

(n.) Writings without 

% 

(i.) Writings under Seal. 

They are Charters and Deeds between 
party and party; Deeds Poll , Obligations a 
and Bills Penal. 


(a.) Of Charters and Deeds under Seal. 


A NY charter or deed, under feal of the 3 Com.Dig- 
party, iliali be allowed for evidence. 2il ' 

A charter is taken in our law for written 
evidence of things done between man and 

O 

man : whereof Brail on fays thus, Burnt ali- l. 2. c. 2%, 
■[iinndo donationes in feriptis, ficut in chartis, 
ad pcrpctiiam rci memoriam, propter Irrevem 
horninum vitam, &c. And Britton divides 59. 
charters into thofe of the King,»and thole of 


private perfonst 

Charters of the King arc thofe whereby 
the King pafleth a grant to any perfon^or 
body politic, as a charter of exemption, of 
privilege, &c. charter of pardon , whereby a 
man is forgiven a felony, or other offence 
againft the King’s crown and dignity; and of 
thefe there are feveral forts, viz. Chart apar¬ 
don ationis utlagaria ; Chart a pardonatiems 
'ft deferidendo, &c. and oilers mentioned in the 
regifter of writs. Charter of the for eft , wherei n 
the laws of the foreft are compiled, Inch as 
the charter of Camt us , See. 

Charters 


K a?. 

?.ss, 

Kit. "M. 
I' let 1. I 3, 
c\ 14. 



Co. Lit. 6. 


IVIo. Ca. 687* 


I Co. T . 


r Co. 1. b. Sc 
Vide 2 Com. 
Dig. 265, 6. 


Cm L. E. 79* 
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Charters of private perfons are deeds and 
inflruments for die conveyance of' land, &c. 
and rV purchafer of land fhall have all the 
charters , deeds, and evidences as incident to 
the fame, and for the maintenance of his 
title. 

f* 

Charters belong to a feoffee , although they 
be not fold to him, where the feoffor is not 
bound to a general wairanty or the land j 
‘for there they /Hull beloiv to the feoffor if 
they be lealed deeds or wilL; but other char¬ 
ters go to the tertenant. The charters be¬ 
longing to the feoffor in cafe of warranty the 
heir fhall have, though he hath not any land 
by difeent, for the poffibility of difeent after. 
If, however, a feoffment be made of land 
with warranty, the feoffee fliall have court- 
rolls, &c. which concern the polTefflon only, 
and'not the title. 

As to deeds y the general rule is, that where 
any perfon claims by a deed in the pleadings, 
there ( he ought to make a profert of it to the 
court; fo where he would prove any fact in 
Iff ue by a deed, in both cafes the deeds them - 
felves muft b’e fliewn. 

* 

(A) A deed confijls of three things. 

[r.] Of fealing by the parties. 

[2.] Of delivery to the party to whom the 
deed is made. 

[ 3 -] Of a right transferred, or obligation 
created. 

« 

* 

(1.) The feal was very antient in the Ro¬ 
man and Grecian governments, and from them 
it came to the northern nations, who antiently 
paffed all manner of right, by the a&ual rra- 

i dition 
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dition of the tiling itfelf; the feal followed 
from the invention of coins, and is a deriva¬ 
tion from tire fame convenience ; for as coins 
■were invented as tickets, to facilitate the ex¬ 
change of all manner of commodities, lb 
when coin was wanting, or not ready for 
payment, tickets were given by impreffion in 
wax, which pal fed inftcad of coin, and thefe 
impreflions were made with ^great exadtnefs of 
diltindtion, for they contained the amis, or 
fome notorious fymbol, of tire perfon con- 
tradling ; now when fuch diftindtions were 
taken up and found of ul'e, they were at laft 
required in the authenticating of all manner 
of written contradls, and from hence the law 
grew, that there could be no folemn contradl 
without the diftinbtion of the feal. 

(2.) The delivery was always a folemn iign 
ufed by the northern nations, in transferring 
of right, and as they anciently delivered the 
thing itfelf, and by that ’delivery made the 
alienation, fo when contracts took place of 
the things themfelves that were to be deli¬ 
vered, they annexed the folemnity to the 
contradl, and the contradl was tompletdd by 
the delivery, and from thence it became ne- 
ceiTary that a delivery fhould be made of all 
contradls. , ' 

(3.) In every contradl there mull be Ibme 
right transferred, or obligation created, and 
therefore there muft be apt words to fhew 
what right was transferred, and to whom; to 
lhcw what obligation was' created, and to 
whom : and the fenle and fignification of the 
- wolds mull be expounded by the law, fmee 
it is the - province of the law to determine 
the forms, folemnities, and pperation of all 

manner 



Co. Lit. 226. 

Co. Lit. *67. 
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manner of contra&sj for the operation and 
effect of a contraft, cannot be determined 
But by the rules of law that are appointed as 
the 1 neaiiires of transferring right, and of. 
creating obligations j and without fuch ftatcd 
rules in every fociety, no man cpuld be cer-. 
tain ,of any property, for then the fenfe of 
the contract: mull be at the mercy of the 
judge or jury, who might conftrue or refine 

fcpon it at pleafurt. 

* / 

(c.) Profert of Deeds, 

There mull be a profert made of all folemn 
contracts in any action founded on fuch con¬ 
tracts. 

lit. For the fecurity of the fubjedt, that 
what right is transferred, or what obligation 
is created, might be judged of according to 
the rules of law 

2dly. Becaule ail allegations in a court of 
juftice, mult Ft forth the thing demanded; 
now the thing demanded cannot be fet forth 
without the kidrUment fhewn, upon which 
the demand cpifes; for fince the demand is 
by the inftrument, there can be no demand at 
all without’Ihewing that from which it arifes. 

therefore parties to a deed cannot found 
any claim without Ihewing a deed to the 
court. 

Nor can privies in eftate take any advan¬ 
tage of a deed without Ihewing it. 

As if there be tenant for life, remainder in 
fee, and there be a releafe to him in remain¬ 
der, tenant for life cannot take advantage, 
of it, without Ihewing the deed, for fince 
th<; right paffed merely by the deed, to fay 

m 
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* * 

■» 

any perfon releafed without deed will not be 
a good plea. 

When a man fhews a title in himfelf, every 6 Co. 38. a. 
thing collateral to that title fhall be intended, 
whether it be fliewn or not, for though the 
law requires an exattnefs in the derivation of 
the title, yet when that title is fhewrf, the 
law will prelume all collateral circumftances 
in favour of right for when lawful con¬ 
veyances, which are made with care, *and on 
confideration do appear, it would create too 
great nicety to require an exaftnefs in the 
fliewing of every collateral matter, and would 
tend to the intangling of right with too 
many difficulties, and therefore, by the benig¬ 
nity of juftice, they lhall be intended : be- 
fides, a matter collateral to a title, is what 
doth not enter into the effence or being of a 
title, but arifes aliunde , fo that there mhft be 
a good derivation of your right without it. 

As when a man declares of a grant or c 0 . Lit. ^10. 
feoffment of a manor, the attornment ihall be Cr0, E1 4lJI ’ 
intended; for when a title is fliewn to the 
manor, attornment of the tenant, which, is 
collateral to that title, fliall be? intended 'till 
the contrary is* fliewn on the other fide. 

So in trefpafs, the defendant conveys the 6 Co. 38 . 
houfe in which, &c. by feoffment from A $. 
and juftifies damage feafant; the plaintiff re¬ 
plies, that /. S. before the feoffment made a 
leafe to I. TV. who afligned to him 3 the de¬ 
fendant rejoins, that the' leale was made op 
condition that if I. N. afligned over without 
licence, by deed from I. «y. that thep I. S. 

*fhtrt 71 d re-enter; the plaintiff furrejoins, that 
I. S. did give licence by deed, without any 
prefer t of the deed, and yet fhis fur rejoinder 
was good, becaufe the plaintiff's title was by 
Vol. I. 1 . aflignmenc 
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alignment of the leafe from I. N. and con- 
iequently the licence from I. S. is but a mat¬ 
ter collateral to the affignment, and by con- 
iequcnce the deed muft be intended to be 
well and legally made, though it be not fhewn 
to the court. 

Bi)t -if the matter be collateral to the plain¬ 
tiff’s title, then there is another difference, 
and that is where the deed is neceflary ex 
fcovijione bominis, and where it is neceflary 
ex injlitu lions lerjs for where the deed is ne- 
ccffary ex inftituUone legis , there you muff 
Ihew it, for it is repugnant that the law 
ftiould require a deed, and not put you to 
ihew that deed when it is made; as if you 
are obliged to Ihew the attornment of a cor¬ 
poration, there you muff ihew a deed, in as 
much as corporeal bodies, by the rules of 
law, cannot ad but by corporeal inftruments; 
for the body coniifts in agreement and union, 
by creation of law, ,by patents or inftruments 
under leal, and there is no ad of the aggre¬ 
gate body but in the fame manner, fo that there 
can be no attornment without a deed, and 
the law cannot allow the attornment of fuch 
a body without it, therefore no t attornment is 
fhewn unlefe a deed is fhewn alfo. 

But when a deed is neceflary ex provifme 
hamuli , there, when it is collateral , as in the 
calc of the licence before mentioned, it need 
not be fhewn, for the private ad of the par¬ 
ties fhall not control the judgment of law, 
that intends all fuch collateral matters without 
fhewing. 


V-J Of 
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(d.) Of things that lie in Livery, and things 

that lie in Grant* 

There is a difference to be taken between l.Ej 
things that lie in livery , and things that lie 
in grant ; for things that lie in livery may 
be pleaded without deed, but for a thing tfi^t 
lies in grant, regularly a deed mult be? (hewn. 

(i.) Of things in livery. It may not be 
improper to obierve, that livery was the an- 
tient mode of conveyance, being a folemn 
delivery of land in fight of the inhabitants; 
and becaufe this was done coram ■paribus 
curis, and the tenant ever after refided on, 
or continued in the poffeffion of the land, 
it was reckoned the molt notorious way of 
conveyance; and fincc this was the a’ntient 
Gothic way, and becaufe they reckoned it of 
itfelf moft manifeft, the l'olemnities of a deed 
were not neceflary. , 

And therefore a man may plead that I. S. 2 Roi. as, tii 
infeoffed him without faying per indenturam , 
and yet give the indenture in Evidence, be¬ 
caufe the indenture is not the feoffment, but 
the feoffment is made by the livery, and by 
that only the party is invefted with the ftud, 
and the indenture is only evidence of fuch 
feoffment. 

But if a man pleads that I. S. hath in- c. l.e.s*. 
feoffed him per fait , whether a man may zRul,Ab - 68 ~ 
give a patrol feoffment in evidence, hath been 
realonaply doubted, becaufe he has bound 
- ihiifilelf to a feoffment by deed■, and if the 
jury have only evidence of a parol feoffment, 
and yet find the •iffue that the feoffment was 

L 2 by 



i Rol. Ab. 6S2. 


* If not contrary 
to the ftatute of 
frauds and per¬ 
juries. 

29 Car. 2. c. 3. 
Vide infra. 

€0. Lit. 352. 
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Lit. § 365. 
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bv deed, the verdift may be ufed by way of 
eftoppel ever after, where in truth there was no 

fucii deea. 

So a demife may be made without deed, 
as well as a feoffment, for here the party hath 
the poifeffion, and therefore the old way of 
contracting governed in this cafe 3 and lb a 
man may plead a demife without deed, and 
giye the indenture, irt evidence, for the in¬ 
denture'may be uled as an evidence of the 
contra# which would be good *, whether 
there was any indenture or not; but if the 
demife were laid by indenture, it feems that a 
parol demife could not be given in evidence. 

Livery is alfo an eftoppel ', and is by Coke 
called an eftoppel in pais, becaufe it is a fa£t 
a man cannot impeach or deny, and this is 
from the notoriety of the ceremony, for when 
folemnities are fetled for transferring a pof- 
fefiibn, they ought to be held lacred by the 
law, for which reaifon a man is concluded 
from d^ftroying that of which he himfelf is 
the author, or from impeaching that which is 
held as facred to transfer all poffeflions. 

Therefore if a defendant pleads the livery 
and Jeiftn of the plaintiff, the plaintiff cannot 
reply that the livery was conditional, without 
fhetfing the deed, in as much as the plaintiff 
is eltopped to defeat his own livery by a naked 
averment and parol evidence only. 

But the jury are not eftopped on the gene¬ 
ral iffue, from finding fuch a conditional 
feoffment, for the jury are men of the neigh¬ 
bourhood, who are fuppofed to be prdent at 
the lolemnity, and they are fworn ad veritafcfnT 
dicendam, and therefore they cannot be eftop- 
r>ed from finding the truth of the matter. 
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and confequently may exhibit the condition 
of the feoffment. 

But fince the ufe of fuch (olemnities be¬ 
fore the men of the country hath ceafed, by 
allowing fecret liveries , in the prefence of two 
witneffes only, therefore, by the ftatute of *9 Cir - *• c 
frauds and perjuries, it is ena&ed, that no 
leafes, eftates or intereft of freehold, or for a 
term of years, or uncertain intereft (not being 
copyhold) lhall be afligned^ granted, or fur- 
rendered, unlefs it be by deed or note in 
writing, under the hand of the party or his 
agent, thereunto lawfully authorifed in writing, 
or by adt and operation of law; fo that by 
this ftatute the ceremony of livery only is 
not fufficient to pafs eftates of freehold or Buck’s cafe, 
terms for years ; but it is not neceffary to fet Trin * 17011 
forth fuch contract in the pleadings, for they 
are, as they were formerly, feoffavit et demifit . 

A man may plead a condition to determine Ca ^ 
an eftate for years without deed, for this Lit. 
begins without any livery, and therefore the 
party is not ejlopped by any notorious cere¬ 
mony from averring the condition. 

But where a man fets out a feoffment, the g.l.e. ?8 . 
other party may reply, that it was by deed, 
and Ihew the condition, for then there is an 
ejloppel , and fo the matter is in equal* ba¬ 
lance, and therefore mult be determined ac- ' 
cording to truth. 

(2.) Of things lying in grant, and thefe ibid, 
are all rights , as fairs> markets , advowfons , 
and rights to lands t where the owner is out 
of jiofleflion j and theft being rights > they 
cannot pafs by inveftiture of the poffeffion, 
becaufe they cannot pofiibly be delivered over 
or pojfejfed, and therefore they muft pafs by 
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the next fort of grants which hold the fecond 
place, in point of folemnity, and that is by 
grant unutr the hand and feal of the party. 

Now a perlon that claims any thing lying 
in grant, muft (hew his deed from the party 
that had the original grant, or otherwise he 
muft preferibe in the thing he claims, and the 
preemption being fupppfed immemorial, fup- 
pljes the place ot a.grant. 

He alto that has a particular eftate by the 
agreement of the parties, muft Ihew not only 
Jus own conveyance, but the deeds paramount, 
for there can be no title made to a thing 
lying in agreement, but by lhewing fuch 
agreement ; and the particular tenant ought 
to have a convcnant for the production of the 
deeds, in as much as he has not any title, 
unlefs he can derive the eftate that arifes in 
agreement from the original grant. 

But where a perfon claims any eftate, by 
particular att in law, there he may make his 
claim without fhewing the deeds as tenant in 
dower, or by elegit, or guardian in chivalry, 
may claim an eftate in a thing lying in grant 
without the deed; for when the law creates 
an eftate, and yet doth not give the particu¬ 
lar tenant the property of the deeds; it muft 
be a*llov/ed that the eftate be defended withr 
out them, otherwife the creation of the eftate 
were altogether in vain. 

So they may plead a condition without 
(hewing the deeds, becaufe they claim an 
eftate by att of law, and therefore are not 
e/topped by the livery, for which reafon they 
may claim an eftate defeated by the condition 
wirhout a deed ; l elides, they are not fup- 
pofed to have th£ deeds and muniments of 

the 
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the eftate, and therefore, for the reafon for¬ 
merly given, may do it without deed. 

But tenant by the curtefy cannot claim C.L.E,qO. cite^ 


any eftate lying in grant without deed, be- 
caufe he has the property in, and cuftody of, 
the deeds in right of his wife, and that pro¬ 
perty cannot be diverted out of him during 
the continuance of his eftate. 


lo Co. ^4. 

Co. l-i11 1 ii 26 > 3* 


Note, io Co. 94. does* not warrant the dis¬ 
tinction between tenant in dower and tenant 
by the curtefy generally, but only in the cafe 
of a releafe made to the wife. 

So all’o tenant by the curtefy cannot defeat c 0 . Lit. J 2 fi.». 
an eftate of freehold, without Ihewing the 
deed, nor can the lord by efcheat do it, with¬ 
out Ihewing the deed, for the aCl of livery is 
an efloppel that runs with the land, and bars 
all perfons to claim it by virtue of any con¬ 
dition, without the condition appears in a 
deed, for the notoriety apd folemnity of the 
adt is that which makes it obligatory on all 
perfons j fo that they cannot impeach it 
without Ihewing a precedent title; for livery 
cannot be defeated but by fnewing fomething 
equally notorious j and fince in both thefe 
cafes the curfody of the deeds refides with 
them, they muft (hew the condition. 

So that the general rule is, where any J>er- Co. Lit. 167, 
fon ought to have the cuftody of the deeds, 10 Co- 
there where fuch perfon is compelled to fhew 
his title, he ought to make a profert of thole 
deeds to the court j for every man ought to 
keep his deeds, and cannot take advantage of 
his .own negligence in lofmg them; therefore 
in the cafe formerly put of tenant for life, the 
remainder in fee, and a releafe is made to 
him in remainder, in fuch-cafe tenant for 
life ought to make a profert of the deed, tor 
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in this cafe, they have both parts of the fame 
feud, and therefore tenant for life is fuppoled 
to be equally intitled to the deeds, as he in 
remainder. 

But where a perlon is an utter ftranger to 
- any deed, there in pleading he is not com¬ 
pelled to fhew it, for where he is not fuppofed 
by the law to have the cuftody of the deeds, 
there he cannot be.compelled in pleading to 
fhew fueh deeds to the court, for that were to 
compel the party to impofiibilities, which 
were a very unjuft and unequitable law. 

As if a man mortgageth his land, and the 
mortgagee leafeth the land for years, referving 
a rent, and then the condition is performed, 
and the mortagor re-enters ; the leflee, in bar 
of an action of debt, ftiall plead the condition 
and re-entry, without ftiewing the deed, for 
the leftee never was, nor could be intitled 
to the cuftody of the deed, and therefore it 
were altogether unjuft to compel him to pro¬ 
duce it. 

So if* a man bring a pracipe againft A. he 
jfhall plead that he was only a mortgagee, and 
that the mortgage was performed, lb that he 
hath no longer feifin of the eftate, and this 
without ftiewing the deed ■, for upon perform¬ 
ance of, the condition the property of the deed 
was no longer in the mortgagee, but it ought 
to be re-delivered to the mortgagor, and the 
mortgagee having no longer any title to the 
deed, he may plead the condition without 
Ihewing it. 

So in an aftion of wajle , or for arrears of 
rent, the tenant pleads a grant of the reverb" 
lion and attornment j after fuch wafte com¬ 
mitted, or fuch arrears due, the tenant cannot 
ftiew the grant. Caufa qua Jupra. 


A deed 
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A deed inrolled muft be offered to the s c 9 . 
court in pleading, though the deed be in- 
rolled in the fame court in which the plea 
is depending, as this is not a record, but a 
deed recorded i for a record muft be the a<ft 
of the court, and, therefore, the decifions of 
juftice by the court, which remain as‘pre¬ 
cedents for future obfervations, are the re¬ 
cords of the court. Letters Patent, which 
are the King’s afts^are the higheft»fort of 
records j but a deed inrolled i$ only a private 
a<ft of the party, authenticated in court, and 
from thence this difference is drawn, that let¬ 
ters patent inrolled in the fame court, or 
records of the fame court, need not be pro- 
ferred to the court, but a deed inrolled muft; 
for all records that are public afts, and which 
remain for the direction of the court, in 
matters of judicature, muft be taken notice 
of; and therefore they need but refer to it, 
with a prout patet per recordum for the court 
will take notice of the courfe and orders of 
the court upon reference to them ; but deeds 
are no more than the private adl of the par¬ 
ties, authenticated by the court*, and they do 
not remain for* the direction of the court, but 
take advantage of the authority of it to give 
them credit; and therefore the court dgth mot 
take notice of them unlefs they are pleaded; 
but letters patent in another court, the court 
doth not take notice of, unlefs they are of- 
fered, for fince they are not any of the records 
that are dire&orv to this court of juftice, it is 
not the office or the court to take notice of 
them, and therefore it is the duty of the par¬ 
ties to offer them, as. they do all other allega¬ 
tions. 


To 
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To a deed acknowledged in court, a man 
cannot plead non eft fattum, for being done 
in court, the truth of the fa£t is lo far to be 
credited, that he fhall never deny the deed, 
but he may avoid the operation of it, by 
pleading riens paffa per le fait , for that doth 
not impeach the credit of the court, in which 
it was acknowledged. 

, Since the term, (to avoid the entering up 
the fcvdral continuances of bufinefs) is rec¬ 
koned as one continued law-day, deeds pleaded 
fhall be in the cuftody of the law, during 
the whole term, being the day wherein they 
are pleaded, and being then before the court, 
any body may take advantage of them; but 
fmee they belong to the cuftody of the party, 
if a deed be not denied, it fhall go back 
to the party, after the term is over, when 
nobody can take advantage of it, without a 
new profert ; for then it is not before the 
court; and therefore the plaintiff in th c King's- 
Bench, , may take the advantage of a condi¬ 
tion in a deed in his replication, becaufe it 
was et prxditlus A. dicity as of the fame 
term, but he .cannot take advantage in his 
replication of a deed in the Common Pleas , 
becaufe they enter an imparlance to another 
terrfi; <but where the deed comes in, and is 
denied, it remains in court for ever*, be¬ 
caufe that is the only point in debate, on 
which the dccifion of the court is founded, 
and therefore, like all other decifions, it muft 
remain among the other records of the court; 
and becaule it is tied up to this court, and_ 
is impoffible to be removed, it fhall be pleaded 
in another court without fhewing. Sea Qu. ? 

As no party fhall take advantage of his 
own negligence, in not keeping his deeds, 

. 2 which 
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which in all cafes ought to be fairly pro¬ 
duced to the court, fo his adverfary fhall 
not take any advantage of his wrongful de¬ 
taining of them; for the one, by a violent 
taking away of the deeds, gives a juft ex¬ 
cure to the other, for nothaving them at confti- B 
mand, and no man can ever make any'ad¬ 
vantage of his own wrong; and therefore 
it is a good plea for one party to fay, that, 
the other entered, and took away the^ cheft 
wherein the deeds were. 

In an a<ftion of debt upon a bond, it is Cro. jac. 32. 
matter of fubftance to make a profert of the 
deed, becaufe this is the contract on which 
the court ought to found their judgment, 
and therefore it ought to be exhibited to the 
court. 

It is not matter of fubftance to Ihew let- aSaund. 402. 
ten of admimfiratioriy for whether they’are 2 StN26 '* 
legally granted or not, belongs to the cog- But a profert 
nizance of the fpiritual courts, who are go- ^““htn^the 
verned by the rules of the civil law., and other p j "y 
therefore their legality cannot be weighed at ttromiff^for 
common law, fince it has different meafurcs caufe * 
of judicature, 

(<?.) Evidence of Deeds. 

Of giving deeds in evidence to the ju^y j ioCo. 9 ». - 
and here the general rule is, that where 
any thing is to be proved, the deed itfelf 
muft be given in evidence, and not a copy , 
of it; and the deed muft be regularly proved 
by one witnefs at lead. 

This is now to be underftood where the g.l."e. 95, 
-„ed is of a late date, for if the deed be c»‘« “j»* e 
of thirty years ftanding, (which now makes E«h! per cu« 
an antient deed) and the perfon to whom n4UJ ' 

. the 
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the deed was made, or thofe deriving under 
him, have been in pofleflion under the deed, 
inch ancient deed fhall be read, without 
proof, though the witnefs to it be alive; and 
if the perfon to whom the deed was made 
hath # been in pofleflion of the lands contained 
in ‘cne deed, I'uch pofleflion fhall be pre. 
lumed to be under the antient deed, unlefs 
the contrary be proved. 

If the deed be thirty years old, it may be 
given in evidence without any proof of the 
execution of it. However, there ought to 
be fome account given of the deed, where 
found, &c. and if there be any blemilh- in 
the deed by razure, or interlineation, the 
deed ought to be proved, (though above 
thirty, years old) by the witnefles, if living, 
and if they are dead, by proving the hands 
of fhe witnefles, or of one of them at leaft, 
and alfo the hand of the party, in order to 
encounter the presumption arifing from the 
blemifnes in the deed; and this ought more 
efpecially to be done, if the deed import a 
fraud i as where a man conveys a reverfion 
to one, and ‘after conveys it to another, and 
the feconcfpurchafer proves his title; becaufe 
in fuch cafe the prefumption arifing from the 
andqinty of the deed is deftroyed by an op- 
pofite prefumption; for no man fhall be 
prefumed guilty of fo manifeft a fraud. 


• (1.) Of the deed itfelf. 

% 

g.l.e 96. Firjl , the deed ought to be given in evi¬ 

dence, and not a copy only, for though as 
'\,i‘ to records, copi s are admitted in evidence, 
yet the law will not regularly allow it as to 
private deeds, for they are not within the 

fSunc 
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fame reafon as copies of records, for a re¬ 
cord is fixed in a certain place *, and *Fortheufe of 
therefore the original cannot be had, and hath occafion for 
confequently a copy is the beft evidence. co i >ies * 

But deeds are only private evidence, and 
not fixed or confined to a certain place., but 
are in the cuftody of the party, and not of 
the law, and therefore they muft be pro¬ 
duced in evidence; for rhe law requires the 
beft evidence of which the nature of the thing 
is capable, and the deed is mdeh better evi¬ 
dence than a copy, for any rafure or inter¬ 
lineation which might vacate the deed, muft 
appear in the deed itfelf, though not in the 
copy, and the very offering a copy, carries 
a prefumption, as if the original were de¬ 
fective, and therefore the copy is not to be 
admitted ; befides, fince deeds are in the 
cuftody of the party, the deeds themftlves 
muft be produced, for a man cannot make Query, if wilful 
his own fault in lofing of the deeds any part Etli’de 
of his excuie. . poft. 

But there are fome exceptions to this ge¬ 
neral rule. 

lft. Where they prove the'deeds them- ioCo, <1,3. 
felves to be bufnt, for the proof qf this will 1 MoJl 4 ‘ 
excufe the non-production of the deeds to 
the jury; but, notwithftanding a profert *is 
neceffary to the court, for there is iucli con- 
veniency in keeping to known rules, that 
they cannot be broken, though they tend to 
the mifehief of particular perfons \ and there 
cannot be a more convenient rule, than that 
the cauje of every complaint ought to be 
(hewn to the court j but the jury muft go 
according to the evidence of the fail. 

Now to prove the imporjt of the deed, 
that it was in luch an lioule, and that the 

houir 
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houfe was burnt, is the belt evidence that! 
can be had of ftich deed, and gives reafoli¬ 
able grounds for the jury to find it. 

(2.) Of the copy of a deed . 

Secondly, a copy of a deed is good evi¬ 
dence, where the deed is in the defendant’s 
hands, and he will-not produce it; for when 
the original is in the defendant’s hands, the 
copy is the belt evidence, as the prcTump- 
tion that oppoles the copy is, becaule the 
original deed is, or ought to be in the hands 
of the party who would produce the copy; 
now that prefumption is deltroycd, where the 
alaintiff proves the deed itfelf to be in the 
lands of the defendant, for then it cannot 
be prefumed that there was any better evi¬ 
dence, or that there was any interlineation 
that induced the plaintiff to conceal it, for if 
the copy were not perfect and exadt, it would 
be overthrown by the defendant’s producing 
the original. 

(3.) Of proof of the copy of a deed . 

* 

‘Thirdly,'but the copy of a deed muft be 
proved by a witnefs that compared it with 
the original, for otherwife there would not be 
any proof of the truth of the copy, or that 
it had any relation to the deed, unlels fome 
perfon prove its comparifon with the ori¬ 
ginal. 

Where the effedb or contents of a deed 
are proved, and where the deed is afterwards 
given in evidence, and they difagree, there 
the deed itfelf lhall control the. other evi¬ 
dence. 


So 
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So it is where the jury on a fpecial ver- 
di£t do colled the contents of a deed, and 
yet afterwards do find the deed in hac verba , 
the court in fuch cafe is not to regard the 
collection they have made of the fubftance 
of the deed, but the deed itfelf, for that col¬ 
lection derives its authority from the cjeed, 
and therefore muft of itfelf fail and come to 
nothing, when it is contrary to the deed of 
which it is a collection. 

Where the pofiefiion has gone along with c. l. e. g s. 
a deed for many years, there a very old 
copy of the deed may be given in evidence, 
with proof that the original is loft j and that 
is according to the rule of the civil law. 

Si vetufiate temporis et judiciarid cognitione 
fint Roborata , for pofielfion could not be 
luppofed to go along in the fame manner, 
unlefs there had been originally fuch a deed, 
and fo executed as the copy mentions, and 
the copy cannot be fuppofed to be offered in 
evidence, only to avoid a fight of the ori¬ 
ginal, fince it is fo antient that the. anti¬ 
quity alone prevents all fufpicion of its be¬ 
ing counterfeit, and the antiquity is known 
from the antienfnefs of the pofieffion. But, 

^uery, Whether fuch a copy fliall be re¬ 
ceived without proof of its being a true 
copy, by comparifon with the deed itfelf? ‘ 


(4.) Of the infpeximus of a deed. 

1 

Fourthly , the infpeximus of a deed inrolled 5 Co ; 5+^ 
fhall be given in evidence, where the deed stwV^s-' 
needs inrollment; for there the inrollment 
is the fign of the lawful execution of fuch 355! 
deed, and the officer appointed to authenti¬ 
cate fuch deeds by inrollment, is ;tl(o em¬ 
powered 
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powered to take care of the fairnefs and 
legality of fuch deeds, and therefore a copy 
of lucli inrollment * mult be fufficient, for 
when the law hath appointed them to be made 
public adts, the copy of fuch public adls 
lhall be like all other public acts, a fufficient 
atteftation. 

But where a deed doth not need inroll¬ 
ment, there, though it be inrolled, the in- 
Jpeximm of fuch inrollment is not evidence, 
becaufe, fmce'the officer hath not any au¬ 
thority to inroll it, fuch inrollment cannot 
make it a public a£t, and confequently can¬ 
not intitle the copy to be given in evidence, 
for fuch practices might be ufed to very ill 
purpoles; as if a deed were doubtful, it were 
but to inroll it, and offer the copy or in- 
jpe\imns of it in evidence, and thereby avoid 
the giving in evidence a deed that might be 
vuy fulpicious. 

But the injpeximus of an antient deed 
may be given in evidence, though the deed 
do not need inrollment, for an antient deed 
may be eafily fuppofed to be worn out or loft, 
and the offering the injpeximus in evidence 
does not irjduce a fufpicion that the deed is 
doubtful, for it hath a fan"tion from antiquity, 
and if it had been ill executed, it mult be 
fuppofed to have been dete&ed when it was 
newly made. 

As to the Jecond part of the rule, the deed 
muft be proved to the jury by one witnefs 
at leaft, for though the deed be produced 
under hand and leal, and the hand of the 
party that executed the deed be proved, yet 
this is not full proof of the, deed, for the 
d< livery is nec.effiry to the eifehce of the 
deed, and the deed takes effedt from the de- 

y livery , 
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7 /t/iry, To that unlefs the delivery be proved, 
there is not perfeft proof of the deed, and 
there cannot be any proof of the delivery but 
by a witnefs who faw it. 

To this rule there are, however, feveral 
exceptions. 

Firjly if the deed be thirty years ol‘d* that ci'ie^Trin°A(r 
deed may be given in evidence, without any in Kent 1700. 
proof of the execution of if. # per Pal5 * 

Gilbert fays forty years, and rcafons upon vide antej 
the fubje£t, taking into canfideration the Introd - 
length of the life of man ; but that realoning 
it is not neceflilry here to ftate, becaufe the 
pradice is now fully eltablifhed, and uni- 
verfally known. 

It hath however been ruled, that if a deed g. l. e. ioi. 
be forty years old, and poffeflion hath not per mait. 1 
gone along with it, fame account ought to be 
given of the deed, becaufe the preliunption 
fails that was eftabliflied in behalf of fuch 
antient deeds, when there is not any pof¬ 
feflion, for it is no more than old parchment 
if there is not any account given of i’ts exe¬ 
cution. 

If there be any blemifli in* the deed, by c. l. e. 103. 
razure or interlineation, the deed ought to ^oo.^kenu 
be proved, though it be forty years old, if 
the fubferibing witnefies are living, by thpfe 
witneffes, or at leaft one of them } but if the 
witnefies are dead, the hands of the witnefies 
ought to be proved: as to the antiquity of a Oh®?* i/*{* 
deed, there mull be (as it is laid) a pre- paniesaifoought 
fumption in favor of it, when worn out of [|. 0 | h t ° r ^.| il a 0Ved » 
the memory of the witnefies j yet that pre- one to be pro* 
fumption is encountered by another prefump- “" d e jJj taR 
tion, from the blemiflies of the deed itfelf, p«of? 
and therefore the credit of the deed ought to 
be reftored by the proof, as far as can be, 

Vol. I. M of 
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of th« execution of it. Htytry, If proof of 
the hand writing of one wttnefs is not Juffi - 
tieni ? Vide Jupra (e.) & poft (?.) 

So if a deed imports a fraud. 

(!•> 

i Roi. If a deed of feoffment be proved, and the 

Tn.j.cr^s, poff e gi* on has gone along with the deed, there 

livery fhall be prefumed, though it be not 
proved, for when there has been pofleflion 
iri the manner that the deed fets forth, it 
founds a very -flrong preemption, that the 
pofleflion was delivered in that manner; for 
that there fhould be a contract to transfer 
pofleflion, and that pofleflion fhould go ac¬ 
cording to that contradf, are fuch concurring 
circumftanccs, as cannot be accounted for, 
unlels the pofleflion was transferred accord¬ 
ing to the contract, and confequently livery 
and feifin muft be fuppofed by the jury, 
pi. com. 6 , 7 . But if pofleflion hath not gone along with 

the deed, then liv'ery muft be proved upon 
the feoffment ; for fince livery is to give 
the po'fleflion on the deed, where no pof- 
feflion is, the prefomption muft be that 
there was not« any livery , and confequently 
livery muft be proved, to encounter that 
prefumptioii. 

1 Roi. 132. But if the jury find the deed of feoffment , 

', and that the pofleflion hath gone along with 
the deed, yet the Judges upon fuch finding, 
cannot adjudge it a good conveyance, for 
the jury are judges of the fa£t, and what 
is probable, and what is improbable j the 
court is only judge of what is law y and 
have nothing to do with any probabilities of 
fa ft i therefore it is the jury only, that are 
to*make the conclufiona and deductions as. 
to the truth of ’the faJly the Court cannot 

j make 




[ >63 ] 

make any conclufions or dedudions of the 
truth of fattSy if they are not drawn by ne- 
cefiary confequence from the words of the 
vcrdiit i for, to the court, the rule is, Dt 
non apparentibus et non exiftentibus eadem eft 
ratioy therefore they cannot conclude, that 
there was a lawful Conveyance, unlefs the jury 
find the livery . 

A deed of feoffment may-be given in evi-,o. l. e. >o$, 
dence as a releafe, for where the part}} is in J 0 ‘‘; per Pai ** 
pofiefiion already, the deed, only, will be a 
fufficient contrad, to transfer a right. Vide 
Jupra. 

Secondly , a deed may be given in evidence, x sid. a$ g , 
on a rule of court, without proving fuch 
deed, for if the party confent, that fhall be- 
looked upon as a good deed, and that rule 
is evidence of the validity of fuch deed, for 
the confent of parties concerned, mull* be 
fufficient and conclufive evidence of the truth 
of fuch fad, for the jury are only to try the 
truth of fuch fails, concerning whicl\ the 
parties differ. 

(f.) t Of Razure , &c. 

We come no\v to Ihew in what cafes c. l.e. t o§, 
razure , interlineation, &c. or breaking off the, 
feal avoids the deed. 

As to razure, interlineation , &V. and ad - 
dition. 

Formerly, if there was any razure or in- l0 Co , 9%% 
terlineation, the judges determined upon the 
profert of the deed, and view of it, whether 
the deed was good or not; for the very con¬ 
trivance of foiemn contrails, fuch as deeds 
are, and their preference to verbal contrads, 
was founded on this, that the intent of the 

M 2 parties 
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parties is, in the former, manifeftly fetled 
in exprefs words, and notorioufly authenti¬ 
cated, and there fuch contracts are wholly 
referred to the court, if' tlie* truth of the 
folemnities, viz. of the Jeal and of the de¬ 
livery <bz admitted, and therefore they lTiuft 
be diflolved by contrads of equal folemnity, 
becaule how they are deftroyea and avoided, 
nuft appear to ’the fame judges that are 
by the‘law to determine of them; from hence 
aifo it came to pafs, that if a deed was 
razed or interlined , they adjudged it a void 
deed, becaufe it did not certainly appear to 
the court, that were the judges of thofe fo- 
lemn contrads, whether the mind of the party 
was contained in fuch a mangled contrad 
or not. 

But as the manner of conveyancing fwelled 
from fhort little deeds, to large and volu¬ 
minous ones, fo much room was left for 
the mifprifions of clerks, which required al¬ 
teration and amendment, or, with greater 
labour and expence of time, to be written 
over again, that from thence the court thought 
it neceflary not to declare the deeds razed 
or interlined, as void, upon demurrer ; but 
they referred to the jury upon the iffue 
of nen ejl faftum, whether this deed thus 
razed and interlined , was the individual con- 
trad executed by the parties. 

If a deed be altered by a ftranger without 
the confent of the obligee* in a point not 
material, this doth not avoid this deed* but 
otherwife it is, if it be altered by a ftranger 
in a point material, for the witneffes cannot 
frovc it to be the *£t of the party, that 
fealed and delivered it, when there is any 
material difference from the fenfe of thecon- 
. 2 tradj 
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trafl j but if the contract contains the fenfe 
of the parties, the witnefles may well fwear 
it to be their aft, for an immaterial al¬ 
teration doth not change the deed, and 
oonfequently the witnefles may atteft that 
very deed, without danger of perjury. 

But if the deed be altered by the ‘party 11 Co, 27* 
himfelf, though in a point not material, 
yet it will avoid the deed; for when tfye 
party himlelf makes any alteration* in hts 
own deed, it difcharges the contraflj for 
the contract hath its whole form from the 
words of the obligor* now when the obligee 
undertakes to fupply it with new words, and 
to alter thofe the party hath fixed upon, this 
is, according to the rules of law (which 
take every man’s own aft moft ftrongly 
againft himfelf,) a new making, and a new 
framing of the contradt* and for a nlan to 
contraft with himfelf, is utterly void and in- 
effeftual. 

Another reafon of this interpretation of c. l.e. jo s.* 
law might be, to add a fanftion to deecls, that 
perfons who had them in their cuftody, might 
not alter them, for fear of c?eftroying their 
own fecurities’. 

If there be feveral covenants in a deed, uCo. it, b. 
and one of them be altered, this cfeftroys 
the whole deed, for the deed is but a com- . ’ 
plication of all the covenants, fo that the 
deed which is the whole, cannot be the fame 
junlel's every covenant of which it confifts be 
the fame alfo. 

All interefts that pafs without deed, would lRo1 - Ab - *9* 
pafs, though the deed was afterwards interlined 
or altered, and the intereft once veiled, did 
not thereby return back again, the deed not 
being abfolutely neceflary to the palling of the 

M 3 , intereft. 
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interert, but only evidence that it was palled, 
however, by the Stat. it is neceflary to Ihew a 
writing under the hands of the parties. 

If blanks are left in an obligation in place* 
material, and filled up afterwards by the affent 
of the parties, yet the obligation is void : 
but if there is a blank left in an obligation, 
and filled up afterwards with fomething im¬ 
material, this doth.not avoid the con trad, but 
where there is a material part of the contra# 
added after the leafing and delivery, it is not 
the fame contra# that, was fealed and delivered. 

As if a bond be made to C. with a blank 
left for chriftian name and addition, which is 
afterwards filled up by the afient of the par¬ 
ties, yet this is a void bond. 

But if any immaterial part of the contra# 
be added, after feafing and delivery, yet it is 
in effe# the fame contra#, and therefore it 
lfialj not be avoided by fuch addition. 

As if A. with a blank left after his name, be 
bound to B. and after C. is added as a joint 
obligor, yet this does not avoid the bond, be* 
caufe this does not alter the contra# of A. for 
he was bound‘to pay the whole money with¬ 
out fuch addition. 

(£.) Of breaking off the Seal. 

• . 

Where a thing lies in livery , a deed relating 
to it, formerly fealed, may be given in evi¬ 
dence, though the fcal be afterwards torn 
off, for the intereft palled by the a# of 'livery 
which inverts the party with the poffeflion, 
and the poffeflion that was once transferred by 
the deed, doth not return back again, though 
the deed be cancelled, as the deed is only an 
Evidence of transferring poffeflion, for by 
the a# of livery, the poffeflion paffes, and 

the 
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the deed without the feal (the livery being in- 
dorfed,) is an evidence of fuch poffeffion j fo 
if the conveyance was made by leafe and re- 
leafe, the ufes being once executed by the 
ftatute, do not return back again by cancelling 
the deeds. 

* (i h.) Of Deeds cancelled, &c. 

» 

But if a man fhews a title to a thing lying 
in agreement, there he fails if, the feal be torn 
off from his deed; for a man cannot fhew a 
title to a thing lying in folemn agreement, but 
by a folemn agreement, and there can be no fo¬ 
lemn agreement without a feal; fo that pof¬ 
feffion alone is no good title j fince the thing 
itfelf doth not lye in poffeffion, but in agree¬ 
ment ■, therefore a man cannot claim a title to 
a water-courfe, but by deed under feal. t 

Where a contract creates an obligation, it 
cannot be pleaded, if the .feal be taken off, for 
the feal is the effential part of the deed, and 
without a feal, it is no longer a deed,, nor to 
be pleaded, nor given in evidence as a deed, 
‘unlefs in the cafe above-mentipned, where the 
intereft vefts, though the deed hath no con¬ 
tinuance j but where the deed is*necelTary to 
be fhewn, in order to acquire the intereft, 
there it mufthave the effentials of a deed, Vfrheft 
it is Ihewn as fuch. 

If an obligation be fealed when pleaded, 
nnd^after iffue joined, the feal is torn off, yet 
the plaintiff fhall recover his debt, becaufe the 
deed when preferred to the court, was in the 
cuftody of the law, and therefore the law Ought 
to defend it \ befides, the truth of the plea, 
which is to be proved, muft have relation to 
the time when the iffue was taken, and at the 
time of the iffue, it had the effentials of a good 

M 4 • deed. 
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dped, and therefore that is iufficient to main¬ 
tain the iffue. 

So if the feal of a deed be broken off in 

1 • * 

court, it (hall there be irjroljed, for the bene? 
fit of the parties, becaufe, where any thing is 
impaired under the cuftody of the law, it fhall ? 
as far'as poflible, be reftored by the benignity 
of the law. 

If there be a joint contract or obligatipn, 
and the* feal of one of the obligors be torn 
off, it deftroys* the obligation, becaufe they 
are both bound as one perfon, and if one be 
difcharged, the pther cannot ftand bound, be¬ 
caufe they both make but one obligor. 

But if two perfons are bound ieverally, 
there, if the feal of one of the obligors be 
broken off, yet the obligation continues on the 
other, becaufe there are feveral contra&orSj 
and feVeral contracts, and therefore, by deftroy- 
ing the obligation of one of them, the obliga¬ 
tion of the ocher is not taken away. 

But if two men are bound jointly and 
feverally, and the feal of one of them is torn 
plf, this is a difcharge of the other, for the 
manner of the obligation is difcharged, by the 
aft of the o.bligee, and therefore that is (ac¬ 
cording to the rule of law which conftrues 
evej;y ipan’s own a£t, molt Ifrongly againft 
himfelf,) a difcharge of the obligation itfelf; 
befides, fmee both are jointly bound as one 
perfon, the difeharging one of them is a 
difcharge of both, and, by cancelling, a 
latisfadfion js fuppofed to be given for the 
whole debt; and when one man is difcharged^ 
who concurs to make an obligor, and the 
whole debt is fatisfied, ro obligation can reft 
upon the other, , 




Query, 



[ i6 9 ] 

Query, If an additional reafon may not be, 
jthat by tearing off the feal of one obligor, the 
other may not (if bound to pay the debt) 
be in fome mealure deprived of his remedy 
agajnft his Co-obligpr, for his proportion of 
the money ? 


(/.) Of other Qafes reffecting Deeds. 

Before we clofe this head, we fhall add a 
few cafes ? from other authors, not already 
cited, and fome of a modern plate. 

A deed inrolled by confent of one party 3 Lev. 38s. 
only, fhall be evidence againft him, and all 
who claim under him. 

So a deed which begins, This indenture , 
fhall be evidence, though it be not an inden- ° A ‘ 16 
ture. 


So a deed fhall be evidence, though by ac¬ 
cident, &c. the feal be broken, or torn off. 
[ Fide ante y the reafoning and diftindtion of 
cafes, &c.] 

Though cancelled by practice. Vide as be¬ 
fore. 

So a counterpart, where it il proved that 
there was an original, and that cannot be had. 

Vide infra. 

A deed is good evidence, if ftamped. whsn 
produced at the trial, though not ftamped 
when executed, or when firft produced. 

But annexing another piece of parchment 
ftamp'ed, will not do ; the ftamp muft be upon 
the parchment itlelf, which contains the writ¬ 
ing, (and to obtain this the penalty muft be 
paid.) 

A bond, in the condition whereof a mort- 
gagc-demife is contained, need not have two 
ftamps. 
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The counterpart of a deed to declare the 
ufes of a fine, is good evidence. 

Bfoof of the execution of a deed ought to 
be by one of the witnefles at leaffc. 

Or, if it be proved that they are all dead, 
or upon ftridt inquiry cannot be difeovered to 
be alive, by proof that the name of any one 
indorfed is the writing of the fame perfon. 
Vide ante (£.) (4.} 

Or, ‘that the name of the party, who exe¬ 
cuted it, is his proper hand-writing. Or, by 
any one prefent at the execution of the deed, 
though he be not indorfed as a witnefs. 

In debt on bond by the adminiftrator de 
bonis non of the obligee, and who was the only 
furviving witnefs to the bond, proof of the 
hand-wiiting, and feveral letters from the 
obligor mentioning the bond, allowed good. 

Where there were three obligors, and an 
adHon brought againft one only, another of the 
obligors was allowed to be a witnefs to prove 
execution of the bond by the defendant. 

If a fubferibing witnefs is become in¬ 
famous, on producing his convidtion, his hand 
may be proved as if he was dead. 

If the attefllng witnefs has lived abroad, 
flridt proof of his death is necefiary j if he 
hsfs lived in England , flight proof is fuffi- 
cient. 

Generally, a copy of a deed fhall not be 
allowed for evidence, though examined, at- 
tefted, wrote by counfel as a true copy, and 
delivered to the party, as fiich. 

Proof of the contents by witnefles fhall not 
be allowed. Sed vide infra. 

, Nor a counterpart, without circumftances 
which induce credit that there was an original. 
Eide Jupra . 

But 
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But a counterpart has been allowed, where Per c. b. 6 An. 
the original could not be found, and there 
Was probable proof that there was an original: 
as, a counterpart of a leafe, where the leffor 
himfelf acknowledged that he made a leafe of 
which this was a counterpart. 

So, a counterpart of a leafe, found by i Lev. s 5 . 
the heir of the lefior among the writings of the 
anceftor. 

Though no witnefs be indorfed. ibid. 

So, if it be proved that the original was PerTracy.6An. 
afiigned to the defendant, or another under 
whom he claims. 


Or, that the original is deftroyed or loft. r. Mod. 03.225. 
And in fuch cale proof of the contents by loCo.gz. k. 
witneffes may be allowed. 

So a copy, or proof of the contents has > Keb. 12. 
been allowed, when a deed was imbezillcd, or 3 Ktb ‘ 2 * 


detained by the other party. • 

Defendant in ejectment refufing to pro- Young v. 
duce the leafe in her cu(lo*dy, an attorney who 4 * 

had read it was allowed to give evidence of ‘ 
the contents. 


(k.) .//Recital, when Evidence. 

The recital of one deed in another is no c. l. e. 99. 
evidence of the deed recited, (unlefs in the 
cafe after mentioned,) though the dee’d coa-\ 
taining the recital be well proved, becaufe 
there ftill wants an atteftation of the firft 
deed K but if the perfon objefling to the evi¬ 
dence of the iccited deed, claims under the 
perfon who executed the deed that recites the 
former deed, the reciting deed 13 evidence v. 1 salt. 286. 
ngainft him, of the reality of the recited deed, v - 
becaufe he that claims un^er me, ftands in 

my 
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my place, and therefore what is evidence 
againft me, mull be evidence againft him. • 
Thus in the cafe of Fitz-Gerald and Euftace , 
—Eujtflce the plaintiff claimed in equity, a 
debt on the defendant’s eftate, by virtue of a 
power, referved in the grand-father’s fettle- 
ment on the defendant’s father, to charge the 
eftate with payment of debts, and younger 
childrens portions - ; * the defendant objected 
that thdre were not proper parties, becaule the 
grand-father had made a mortgage, purfuant 
to that power, to one Cox, who was not party 
to the bill, and did not produce the original 
mortgage, but only an alignment thereof to 
Wybrants , to which the grandfather was 
jparty, yet the court allowed it to be evidence 
of the original mortgage, becaule the plaintiff 
claimed under the grandfather, who was party 
to the alignment. 

A recital may be; evidence againft him who 
executed , or claims under the party, who by 
fuch recital is eftoffled: as the date lhall be 
evidence that it was executed the fame day. 

A recital of a jointure to A. that there was a 
jointure to her.! 

So a recital of a deed is evidence of it, where 
the deed recited is loft. 

/So a recital of a leafe for a year in a re- 
fhall be proof that there was fuch leafe 
286. Mod. c». if poffeffion hath been accordingly for feveraj 
441 years. Vide infra. 

R. Hard. ixo. But a recital, generally, is no proof of 
R.^Lev.^’o™’ tne deed recited: as, if a patent or leafe be 

recited, the patent or leafe ought to be proved, 

2 Roi. 678. So, if a patent be recited to be furren- 
^40. R . ♦Vent. ^ered, anc j t he p aten t j e proved by one party 

as in ejfe , the other ought to prove-.the fur- 
render. 

Yet* 


Per Holf. (Vide 
x Sal. 286.) 


Per Tracy, 

7 Ann. 

R. Mod. Ca.4j, 


PerGould. liW. 
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Yet, if the one relies upon the recital as R.avent. i 7x . 
proof of the patent, it fhall be alfo proof of 
the furrender. 

So a recital of a levari, or other record, in 3 com. Dig. 
a record, is no proof of the levari, &c. per 2 3 ‘ 

Hale , 23 Car. 2. Sir P. Pindar ; if the re¬ 
cord of the levari is not loll. * 

So a recital of a leafe in a releafe, is no R. iSaik. iS6« 
proof againft a ftranger, "without fhewing that 
the leale is loft. Vide fupra. * 

Nor a recital of a deed for the ufes of a Mod. Ca. 45. 
fine, without proof that there was a deed of 
ufcs. 


[A.] 
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O# L. F* 105* 
Cites Trin. AfT. 
1701. in Kent. 
2 Wms. 509. 
510, 

* Vide the 
fubrtance of the 
beat, infra. 


G. L. E. 72. 

1 Rol. Ab. 678. 


1 Rol. Ab. 67s. 


[A.] II. (ir.) OF PRIVATE WRITTEN 

EVIDENCE. 

(,n.) Of Writings without Seal. 

[1.] Wills. 

[2.] Policies of Infurance. 

[3.] Bills of Exchange, 

[4.] Promiffory Notes . 

[5.] Of other Writings without Seal of 
various kinds. 

[ (.] Of Wills. 

I N proving a will according to the flat, of 
x frauds and perjuries*, if one witnefs prove 
that the other two were prefenr, this is fuffi- 
cient proof, without having all the witnefles 
to prove it; for it is proved by one witnefs, 
that the* will was executed according to the 

v. J 

method required by the ftatute, unld's on the 
other fide fuch thara&ers of fraud be Ihewn, 
as render it ijeceffary to produce the reft. 

If a man devife lands by force of the ftat. 
of wills* or by cuftom, the probate of the will 
-411 the Spiritual Court cannot be given in evi¬ 
dence, for all their proceedings, fo far as they 
relate to lands y are plainly coram non ju.dice, 
as they have no power to authenticate any fuch 
devife, and therefore a copy produced under 
their feal, is not evidence. 

But the probate of the will is good evidence 
as to the perfonal eftate, for fuch probates are 
the records of that, court, and therefore a copy 
of them, under the feal of that court, muft be 

good 
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good evidence; and this is reafonable, becaufe 
it is the ufage of the court to preierve the 
original will, and only to give to the party 
■a copy under the feal of the court. 

Where a perfon in eje&ment would prove g. l. e. 73 . 
the relation of father and fon by his father’s 
will, he muft have the original will, and* not 1701. 
the probate only, for where the original is in 
being, the copy is not evidence, in fuch cafe | 
the probate being no more than a true copy 
under the feal of the court of a private inflru- 
ment; and the law, which requires the beft 
evidence, will not allow of a copy ; befides, in 
fuch cafe, the law doth not confider this as 
proof of a true copy, for the feal doth not 
prove the truth of the copy, unlefs the fuit re¬ 
lates to the fcrjonal eflate only. 

But the ledger books are evidence in fuch id. 
a cafe, becaufe thefe are not confidered merely 
as copies, but they are the rolls of the court 
itfelf; and though the Jaw doth not allow thefe 
rolls to prove a deviie of lands , where the 
claim is by the words of the deviie, for the 
reafons already given ; yet when the will is only 
to prove a relation, the rolls o£ the Spiritual 
Court, that have authority to inroli all wills, 
are fufficient proof of fuch teftaments; for if 
there be fuch a teftament as appears by thp 
rolls of that court, the relation is proved ; but * 
that there is fuch a will doth not appear by 
the copy of the will, in as much as the copy is 
not good evidence of an original, becaufe the 
law (except in the cafes before mentioned) 
admits nothing to be read that implies better 
evidence. 

But the copy of the Ledger book was not c. 1. e. 74. 
allowed to be read in this caljf, becaule com¬ 
mon practice had prevailed that it fhouki not; 

plough 
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though my Lord Holt faid, that fince the ori¬ 
ginal would have been read as a roll of the 
court, without further atteftation, it was fit the 
copy lhould be read, and that the pra&ice 
Ihould be altered ; the pra&ice feems to be 
founded on a miftake, that the Ledger book 
is read as a copy, and l'o the copy of that is 
but the copy of a copy, whereas the Ledger 
book is read as .a roll of the prerogative 
courr. • 

fsld"’ f* 6 * a ^ reh6n S t0 a P r J onal e ft ate J the 

j* string!481. probate of the will under the feal of the court 
i Willies,388. i s fijfficient evidence, and no evidence con- 


Ra\m. 405, (j. 
1 Sid. 35^. 



Ibid. Sc 
R. N. P. 347. 


trary to it can be given, as that fuch will was 
not the laft will and teftament of the party 
deceafed, for the fpiritual courts are the pro¬ 
per judges of what is, and what is not the will 
of the teftatorj and fince the authority of 
judging is committed to them, the temporal 
courts are bound by their judgments. 

But the adverfe party may give in evidence, 
that the probate is forged, becaufe fuch evi¬ 
dence’ luppofeth that the fpiritual court hath 
not given any judgment, and fo there is no 
reafon for thecemporal court to be concluded, 
lince the fpiritual court hath’made no judg¬ 
ment in the matter, for a forged probate is 
npne at all. 

So alfo, it may be given in evidence, that 
fuch probate was obtained by furprile, for 
that is as much as to fay, that the fpiritual 
court hath not made any legal decifion in the 
matter, and therefore, that the temporal court 
ought not to be concluded by its authority. 

So the adverfe party may prove that the 
teftator left bona notaHlia againft the probate 
by an inferior court, for then fuch court had 
no jurifdidlion. 


If 
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If letters of adminiftration be Ihewn under i si*». 
feal, you may give in evidence that they were 
revoked, for this is in affirmance of the pro¬ 
ceedings in the fpiritual court, and doth not 
controvert the re&itude of its decifions. 

A will that hath partly the form of a will, »Mod. 117. 
and partly the form of a deed, may be given 
in evidence as a will, for if the intent of the 
party ffiall fuffiriently appear to make a dif- 
pofition after his deceale, the informality df 
the words lhall not vitiate the inftrument. 

Where a will remains in Chancery , by order « Keb. 117, 
of that ‘court, a copy may be given in evi¬ 
dence, for then it becomes a roll of that 
court, and confequently a copy of it is fuffi* 
cient evidence. 

By the ftatute of frauds all devifes of lands ao car. *. c. > 
mult be in writing, and figned by the party s ' 
devifing the fame, or by lome other perfon 
in his prefence, or by his exprefs directions, 
and attelled and fubfcribed in the prefence of 
the devifor by three or more credible witnefles. 

If a will be attefted by two witnefles, and e. n\ p. i6j. 
afterwards the teftator make a codicil, which Carth ' 35 * 
he declares to be part of his wjjl, and that is 
likewife atteftsd by two witnefles, yet it will 
not be a goodwill within the ftatufe. But if a Jones v. Lalct, 
man publifli his will in the prefence of two fchf'caV i%, 
witnefles, who fign it in his prefence,»anu* a jj* *’• 
month after he fend for a third witnels, and 
publilh it in his prefence, this will be good. 

Vide infra. And qu. if this is law ? 

Lord Chief Juftice Holt appears to have shew. 69. 
been once of opinion, that it was neceflary ’ 
that the teflator ffiould fign the will in the E - N - 
prefence of the witnefles j but it feems to have 
been fince fettled to be fufficient for him to 
own it before them to be his hand. 

Vol. I. N 


The 
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The ftatute requires three witneffes to one 
{ingle a<fi of execution, and not three feveral 
execution:] before a fingle witnds to each 
only ; therefore, if a man acknowledge his 
feal and hand writing before three feveral 
witneffes, this will be a good execution within 
the ftatute, becaufe the acknowledgment to 
all amounts to but one execution: but if h? 
actually fign and feal the will every time be¬ 
fore e^ch witnels Teparately, fo as to make 
each a diftrift execution, that will not be 
good. Vide ante. 

The ftatute requires attefting in the tefta- 
tor’s prefence, to prevent obtruding another 
will in the place of the true one but it is 
enough if the teftator might fee, it is not ne- 
cdiary he fhould actually fee them fign ; 
therefore, where the teftator had defired die 
witneffes to go into another room feven yards 
diftance to atteft it, in which there was a 
window broken, through which the teftator 
might fee them, it was holden good.—So if 
the teftator being fick lhould be in bed, and 
the curtains drawn. 

Note j fign^ng need not be by fetting the 
name to the bottom, it is enough if the will 
be of the teftator’s hand-writing, and begin 
with I. J. S. &c. and it has been laid that 
feiding is figning, and was fo determined in 
the cale of Wang ford and Wangfor d, by Lord 
Raymond at Guildhall. But this may well 
be doubted, becaufe the meaning of the fta¬ 
tute in requiring it to be figned by the tefta¬ 
tor, was for a further fecurity againft impo-> 
fit ion, which can be only by-putting his name 
or mark ; and of this opinion was the Court 
qf Exchequer in' a late caufe* grounding them- 
fielves upon the opinion of Mr. J. Levinz, in 

Lewain 
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Lentain and Stanly , arrtd in the cafe thefe cited 

by him out of i R. A. 245. 25. And if a LeaandLibb. 

man make a will on three pieces of paper, 

and there be witnefies to the laft paper, and 

none of them ever law the firft, this is not a 

good will. Vide Infra . • 

However, wheie a will confifled of two Bond v. Sewell, 
fheetS', and the connedhoi^ went on regularly ® 
from one flieet to the other, and in the firft 
Iheet the teftator gave lands ta trullees after 
mentioned^ upon trufts there Ipecified, and in 
the laft flieet appointed perfons to be truftecs j 
though the teftator never executed the firft 
flieet, and the witnefi.es never faw it, it was 
holden by all the judges of England , that if 
the firft Iheet were in the room at the time of 
the execution of the fecond, that was llif- 
fieient: for it is not neceflary that the »wit- 1v e z. 487. 
nelles Ihould lee or know how many ftieets 
the will eonfifts of, or whether it is a will or 
not: and it is clear that a will, properly at- 
tefted, may by reference bring in another in- 
Ihnmenl as part of it* 

Though the ftatute require the atteftation str. 1109. 
of the witnefies, to be in tlie prefence of the 
teftator, yet it need not appear upon the face 
of the will to have been fo done, but it is 
matter of evidence to be left to a jury. ' ‘ » 

As to the formal part in executing of wills, 
the following, taken from Lord Camden’s ar¬ 
gument in Doc. Dm. Hindfon £5? Ux. & al. v. 

Kerfey, p. 33. may be taken as a fummary. 

He lays, “In the formal prt the judges 
.have been liberal, they have gone as fan, 
and perhaps farther, than the words will 
bear, to eft iblilh the will, where the want of 
'formality was only obje&ed.* 

“ Sealing lb all be figningj asm. 764. 

N 2 


“ Delivery 
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u Delivery as a deed lhall be publication of 
“ a will; 

<£ The witnefles may atteft at different 
“ times; 

“ The prefence of the teftator lhall not be 
<f confined to the very room.” 

1 Salk. 19$. p). 1. Comb. 158. 

“ It is beyond the point of penmanlhip to 
<c anticipate fuch qyeftions; and it mull al- 
u ways ‘be remembered, that the rules of con- 

J * 

u ftrudlion were framed to fupply the defers 
“ of human language and capacity.” 

Notwithftanding the common way is to call 
but one witnds to prove the will, yet that is 
only where there is no objedb'on made by the 
heir , for he is intitled to have them all exa¬ 
mined, but then he mull produce them, for 
the devifee peed not produce more than one, 
if that one prove all the requifites; and 
though they ihould all fwear that the will was 
not duly executed, "yet the devifee would be 
permitted to go into circumftances to prove 
the dub execution ; as was the cafe of Aujiin 
and Wittes, cited by Lord Ilarduuicke , Chan¬ 
cellor, in Blanket and Widdrington, M. i\. 
G. 1. in which, notwithftanding the three 
witnefies all fwore to its not being duly exe¬ 
cuted, the devifee obtained a verdidt. In 
‘ Pike and Bradbury , before Lord Raymond, 
upon an iffue of devifavit vel non , the wit¬ 
nefles denying their hands, the devifee would 
have avoided calling them, but his lordlhip 
obliged him to call them, whereupon the firft 
and fecond denying their hands, it was ob- 
jedted he Ihould go no farther, for it was ar¬ 
gued, that though if you call one witnefs 
who proves againft you, you may call another, 
>et if he prove againft you too, you can go no 

farther; 
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farther; but the Chief Juftice admitted him 
to call other witnefles to prove the will, and 
he obtained a verdidh 

Where the atteftation was only <f figned, Croft r. p*wiet 
“ fealed, publiihed and declared in the pre- E ‘ 11G * a * 

“ fence of us/' the witnefles being dead, and 
their hands proved, the court held it ,to be 
evidence to be left to a jury of a compliance 
with all circumftances. 

It was laid down by Lee , Ch. JulJ;. in die- B.N.P.aCj. 
livering the opinion of the cqurt of K. B . in 
the caie of Anjly and Dowfing, that a devifee vide ante, 
of any part of the eftate, or a legatee where 
the legacy is charged upon land, will not be 
a good witnefs, nor would a releafe make him 
lb, as that would not alter his credibility at 
the time of attefting. However, it has been Wyndham an* 
faid, that the judgment of the court was in Gh o" ynd ’ M ’ 
that cafe founded upon the particular circum- i Bun. 414, 
ftances of the cafe, and not on any general 
dodtrine, as there was not, nor could be any 
payment or tender made of the annuity given 
by the will in that cafe to the witnefs’s wife; 
and the general dodtrine laid down by Lord 
Chief Juftice Lee has been |ince denied by 
the court of K. B. in the cale mentioned in 
the margin. 

Notwithft^nding what is faid in the pre¬ 
ceding cafe, as to the general dodlrine laid 
down by Lord Chief Juftice Lee, having been 
fince denied, we beg leave to refer the rea¬ 
der to the argument of Lord Camden in the 
cafe of Doc. Ex. Dm. Hind/on & Ux. & el. v. 

Kerfey, and let him determine for himfelf, 
whether the opinion of Lord Chief Juftice 
Lee muft not be completely reftored in the 
judgment of every one who reads that argu¬ 
ment ; ai)d whether fubfcribing witnefles, who 

N 3 are 
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are in the lea ft interfiled at the time of the 
at t eft at ion (not included within 26 Geo, 2, 
* vide infra, c. 6 .)* are credible , i. e. competent ; or by any 

future a£t or event can be rendered lb ? As 

• » > t ' 

both cafes are pijblilhed together in a thin 
quarto , and may ealily be had by any one, we 
lhall not enlarge much farther upon the l'ubr 
j.ect, leajl we fnould be confidered as too 

abllrafl from 

Lord Camden's argument, He fays, “ It is 

fc admitted that if any other ttefcriprion had 

“ been added to the witnelfes, that mujl have 

^ belonged to them at the time as if three 

“ Engiifimev , or three full aged perfons had 

* c been required, thefe adjuncts would have 

“ been necefiary at that time j and if fo, J 

“ Ice not bv what rule of conftrudion one 

* 

“ epithet or adjunct, can be dillinguiihed 
“ fiom another/’ Can this-argument bean- 
fwered ? 

[a.) Of the ftalute 25 Geo. 2. c. 6. rejpelting 

w: todies to wills. 

b,n. p.265. To prevent* however, the ip conveniences 

which would have arifen from the above opd 
nion given in Anjly and Dowjing, in cafe it 
had beyn followed, as there are few wills in 
which the wiineft'es have not had legacies or 
debts charged upon land, 

Tht.ftat11te.2s G. 2. (. 6. ena&s, 

1. That any beneficial devife, legacy, 
eft ate, inter cdt, gift, or appointment, made to 
any perfon being a whnefs, after 24 June, 
1752, to any will or codicil, lhall be void, 
and fuch perfon be admitted as a witnef$. 

q 2. That 


prolix. 

.We 


lhall only lisake one 
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2. That any creditor attefting any .will -or 
codicil, made or to be made,,by which his 
debt is charged upon land, (hall be admitted 
as a witnefs to theexecution of fuch will, or 
codicil, notwithftanding fuch charge. 

3. That any perfon who had attefted any 
will, or codicil then made, to whom* any 
legacy or bequeft was given, having been paid 
or releafed, or upon- tender made having re- 
fufed to accept luch legacy or bequeft, fhall 
be admitted as a witnefs to the execution of 
fuch will or codicil. . 

4. That any legatee, having attefted a will 
or codicil then made, who ihall have died in 
the life time of the teftator, or before he fhall 
have received or releafed his legacy, fhall 
be deemed a legal witnefs to fuch will or 
codicil. 

After which there is a provifo, that the 
credit of every fuch witneis, in any of the 
cafes before-mentioned, fhall be lubjeft to 
the confideration of the court and jury, before 
whom he fhall be examined, or of thfe court 
of equity in which his teftimony fhall be made 
ufe of, in like manner as the credit of witnel- 
fes in all othei 1 cafes ought to bd conftdered of 
and determined, 


(b.) Continuation of proof of wills. 

Though the devifee prove the will duty 
executed according to the ftatute; yet if rite 
heir at law can prove any fraud 4 in obtaining 
it, the jury ougnt to find a&ainft the will ; 
for fraud is in this cafe examinable^ at law, 
and not in equity. 

N 4 > By 


Branfby and 
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Cif 2. c, 3. 


Qnyont and 
r ! yrcr. 

I P. W. 345. 


B. N. P. 266. 
cites 

Glaricr (fxdtm, 
&c.) v. Glazier, 
B R. 

Hil. 10. C. 3* 


B.N.P. 266. 
Ld Lincoln*! 
*af«\ Sh* Par, 
Cats, 

Alamo and 
Savage, 1740. 


r i8 4 ] 

By the ftatute of frauds, a will executed as 
before-mentioned, fhall continue in force un- 
til the fame he burnt, cancelled, torn, or ob¬ 
literated by the teftator, or in his prefence, 
and by his diredions and confent; or unlefs 
the fame be altered by fome other will or 
codicil in writing, or other writing of the de- 
vifor, figned in the preience of three or more 
witnefles declaring the fame. 

1 If a wan devife his land to A. and then 
make a fecond‘will, and devife it to B. and 
upon that cancel the firft will, by tearing off 
the feal; if the fecond will be not good as a 
will to pafs the land to B. (the witnefles 
not having figned it in teftator’s prefence) 
it will be no revocation j neither will the 
tearing off the feal, becaufe no felf-fubfifting 
independant ad, but done from an opinion 
that che fecond revoked it. 

A. devifed to B. and afterwards made ano¬ 
ther will, and thereby devifed to C. and ex- 
prelsly revoked all former wills. At the tef¬ 
tator’s death, both wills were found amongft 
his papers, the firft uncancelled, but the feal 
and name torn off from the laft, the firft is 
a good will: for one will cannot be a revoca¬ 
tion of another ’till it becomes a perfed will, 
which is not ’till the teftator’s death; and at 

f * 

that tifne the laft will did not exift. 

And note; there are many other ways of 
revoking a will than what are mentioned in 
the ftatute, as by levying a fine of the land 
devifed: fo if the devifor marry and make a 
fettlement on the ifllie, referving the fee in 
himfelf, though he afterwards die without 
iflue, 6V. 

But 
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But where tenant in tail by bargain and b. n. p. 266. 

fale conveyed to I. S. in fee, in order to seiwill t t. 
make him tenant to the praecipe in a com- 3* c, 2. k. b. 
mon recovery, the ufe of which was declared 
to him in fee, and 8 th June (Trinity Term 
beginning the 7th,) made his will, and after¬ 
wards a writ of entry was fued out returnable 
in Quind ‘Tr. (17th June) and the recovery 
fuffered : it was holden that the land palled 
by the will, and the reafon feems ft) have 
been, that the deed and recovery make only 
one conveyance, of which the deed is the 
molt fubftantial part, and therefore every fub- b. n. p. 266 . 
fequent part mult refer to it. But a leafe and v ^, 
releafe, and recovery fuffered after the will is Tr!»?7. «*•'. 3. 
a revocation. 


M or 
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£2.3 Of Policies of Infurance. 


/ 

(4.} Of the Contrail by Policy of In* 
‘ furance , &c. 


V. St.43 El. iz 


Ma. zoj. 


R. Hard. 351. 
2 Sand. 2co* 


2 Sand. zoo. 


- jryEF'INIflON c A policy of infuranee 
is/ when a merchant gives a confedera¬ 
tion in money to others to infure his goods, 
fhip, or other things by him adventured, 
upon fuch terms as may be agreed between 
the merchant and infurers. 

This ufage was' introduced by the Em- 

f ieror Claudius Cafar, recorded among the 
aws of Oleron , afterwards ufed among mer¬ 
chants in England , and fince in other king¬ 
doms: 

By the ft. 43 El. 12. it appears that this 
ufage is common," when a grand adventure 
is made in parts remote, whereby if a fhip 
perifhefc, the lofs is divided among many. 

Upon this ftatute the King may make an 
office for entry of policies. 

By the inftrument, or policy of infurance, 
in confideration of a -premium of fo much 
per cent. t;o be paid by the merchant, the 
•’Infurers infure fuch a lhip, her tackle, and 
keel, &c. from London to fuch a port} and 
if the fhip, &c. perifh, every fubferiber pays 
the fum by him fubferibed, for recompence 
of the lofs: Or if the injured's inter eft does 
not amount to the whole fum injured ', then each 
pays in proportion to the fum he has injured. 

An infurance may be made for a fhip, c 6 c. 
in her voyage to fuch a country, or port, and 
her return to London , &c. or fdV a voyage 


ro 
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to fuch a country, and to trade there, and 
return to fuch a port. 

So it may be for the goods and merchan- Ma. 106, 
.dizes iaden in fuch a Ihipj or for fuch and 
fuch goods in particular. 

Or for goods laden, or to be laden in any Skin - 3*7* 
Ihip at fuch a port, or from fuch a country 
to London. 

So for money, though he has no intereft R. 2. Ver* 717, 
in the Ihip or cargo, except what ht lends 
upon Bottomree bond. 

So an ajflurance may be 
and goods, loji or not loji. 

For the goods of A. without account, if skin. 405. 
proved that A . had goods there, though the 
particulars are not proved. 

So it may be made for the life of any Ma. 107. 
oeribn. 


made upon Ihip 2 s an d. *00. v. 

r r . Ma. 107. 


(J.) Of 
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Park 33. 


i Burr. 347 
'Roccus nor. 


a Burr* 348. 


(£.) Of the Conftrudion of the Policy . 

Policy of infurance being a contra# of 
• indemnity, and being only confidered as 
a parol contra#, muft always be conftrued 
as nearly as poflible, according to the in¬ 
tention of the contracting parties, and not 
according to • the Arid and literal meaning 
of the words. The mercantile law, in this 
l8, refped, is the fame in every part of the 
world ; for from the fame premifes, the found 
conclufions of reafon and juftice muft ever 
be the fame. Thus, as the benefit of the 
infured, and the advancement of trade, are 
the great objeds of infurance, policies are 
to be conftrued largely, in order to attain 
thole ends for it would be abfurd to fuppofe 
that when the end is infured, the ordinary 
and ufual means of attaining it can poffibly 
be excluded; whatever, therefore, is done 
by the matter of the thip, in the ufual courfe, 
necdfarily. ar.d ex jufta causd> although a 
lofs happen thereon, the underwriter thall be 
anfwerable. 

But in the conftruCtion of policies, no rule 
* laas been more frequently followed than the 
ufage of trade, with refpe# to particular 
voyages or rifks, to which the policy relates j 
and in the cafes quoted by Mr. Park , in his 
excellent Syftem of the Law of Marine In - 
furances , in lupport of thefe principles it will 
be found, that the learned judges have al¬ 
ways called in the ufage of trade, as the 
ground upon which the conftruftion turns. 
Vide Park 33, 6? feq. 

3 It 
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It is faid that a policy may be explained s »ik. 444, s . 
by a agreement ; as, that it (hall not Cont * Skin - 
take effedl 'till the lhip arrive at fuch a place, 
though the policy be from London. Sed qu. ? 
as to admitting parol evidence to contradict a 
•written injlrument , except as hereafter ftated? 

That it Ihall be for the lhip A. where Per Holt, suk. 
B. is commander, though the policy by 4 ‘ M * 
miftake was for the lhip B. where D. was 
commander. , * 

So if the policy has a blank for the time Semb. F.g.z 7s . 
of the infuranccy it Ihall be helped by a 
verdict. 

If the lhip or goods infured be loft in m». 105, 
whole or in part, every infurer Ihall make ,,s ‘ 
recompence according to his fubfcription, or 
pro ratd in proportion thereto. 

But a fraud in him that makes the in- m«. 107. 
furance will excufe the infurer; as, if. the 
owner of a decayed lhip after in furance de- 
ftroy the lhip; or if the lhip peri Hi by his 
default. 

Or the default of the pilot. Sed qu. ? Or Ma« IC9. 
the lhip be infured as the lhip of an ally, skin * > Z7 ‘ 
when it was the lhip of an enemy. 

So if a man knows the lhip, &c. to be Sho. 324. 
loft before infurance, though the infurance 
was for the lhip, lojl or not loft. So if the 
words are general, without faying, lift o>\ 
not lofty if the lhip was loft before the 
furance, though the infured did not know 
it. 

So if the voyage be changed, or a de- she. 324. 
viation made by the default of the infured. 

Or if the malter, or the goods are trans- sho.' 3 i 5 . 
ferred to another lhip. 

So the infurer Ihall not be charged for Ma. 109. 
goods, ifc. imbezzifted, or'ftolen by any of 

the 



R. Sho* J33* 


R. 3. Lev. 320. 
4 Med. 60, 

Sho, 326. 
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the mariners, or taken felonioufly out of the 
fhip. Though the infutanee be againft pi¬ 
rates, thieves, &c. for ft fhall be intended 
of public thieves, as Chernies* pirates, &c. 

So by the cuftom of* merchants, if an in- 
furance be upon goods in a fhip to fuch a 
certain value* every infuref fubfcribing, after 
the whole value iubfcribed, fhall return his 
premium , and fhall not be charged for the 
goods lbft, though the firft l'ubfcribers prove 
infolvent. 

So the infurer fhall not be charged if the 
infured does not perform the terms on his 
part* as, if a policy has the words, war- 
a warranty mult ran fed to depart with convoy-, for that im- 

piicd'wftm vide putts' that the infured fhall take convoy for 
Port Eirayin. De his fecurity, and if he does not, the infurer 
Hahn v. Hartley, ^all not be charged. 

And it is not fufficient that he' took con¬ 
voy for his departure, if he did not take it 
for the whole voyage. 

If the fliip make a deviation in her voyage, 
or the * infured aft contrary to his agree¬ 
ment. 

If there, ard mutual covenants, and the 
one is the caufe whereby the other cannot be 
performed. 

Jis. to convoy, if it be feparared* by tem- 
/oni\. and the fhip in learch of the convoy be 
taken, it is not fuch a default that the in¬ 
fured' fhall lofe his infurance. 

So if a convoy be taken at the ufual place, 
viz. at the Downs , though the fhip depart 
without it from London. 

So a voyage in the ufual courfe, though, 
it be not diredt, will not be a deviation. 

. So if the damage happens before any de¬ 
viation, though afterwards the fhip deviates, 

the 


R. 3. Lev. 320, 
4 Mod. 60. 

Salk. 443. 

4 Mod* 60. 


Sho. 324. 


R. 3. Lev. 321 
4 Mod. 60. 
Sho. 326. 


Per 3 J. Holt 
Corn. Saik. 443# 


Rr Salk. 445. 


R. Salk. 444, 
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the infurance fhall not be loft. Query, If 
any later determination upon this point? Vide 
the reafoning in De Hahn v. Hartley. Poll. 

Efiay III. 

If the infurance be ’till the fliip be dif- r. skw. 2 43 
charged from the voyage, flhe is not dis¬ 
charged by arrival at the port* ’till the goods 
are unladen. 


(O of 
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(c.) Of perils ufually injured againft. 

'J 1 H E ufual perils expreifed in policies 
• of infurance, againft which the infurcr 
infures, are 


Ma« 10S. 


(i.) Perils of the Sea. 


» RoJ. 148.1. And therefore, the infurer undertakes t» 
J|i. D sh S o.^3. infl,re a g ainft a11 damage by tcmpeft, or Ihip- 


R. Skin. 3* 


wreck. 

If he infure againft perils by diftrefs of 
weather only, the infurer fhall pay if the 
lhip be loft in the fea, not if it be loft by 
capture of an enemy. 

r. 2. Roi. 248. S6 againft all dangers upon the fea, by 

1 .40.4 Mod.6o. 6 c or > 1 

Sho. 322. pirates or men or war. 

Dub. Salk. 444. So againft feizure by the government, 

Ma.109. (2.) The ufual hazards expreflfed in po¬ 

licies 'are, men of war, enemies, prates , ro¬ 
vers, thieves. 

3^6. Holt ’ Sh °* So againft? Barratry of the mafter him- 

f f ® 

% Mod. Ca. And every fraud of the mafter will be 

barratry } as, if he run away with the fliip, 
/ or ^bezzil the goods. And therefore it is 
fufficient to aflign a breach, and find by 
the verdift, that by the fraud and negligence 
of the mafter, &c. But mere negligence 
does not amount to barratry. Of the fub- 
jedt of barratry we fhall hereafter treat more 
fully, yet as concifely as may be, referring 
to other authors. 


230,231 


(3.) Reftraint 



f m 1 


/ • 

(3.) Reftraint of Princes, Embargo. M». i:o,i 1*4 

But fuch a policy does not infure againft 2 v«r. ijfo 
reftraiilt for non-payment of cuftoms. No'r 
if the infilred' navigates contrary to the laws 
of the country. 


0 


VOL. I. 


O 


W 0/ 
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(</.) 0 / various Cafes and Determinations . 


EovficU v. 

4 

Brown M. 10 
G. 2. Sira. 1065. 

Cary v. King. 
T. tj. G. 2. 

£. R. H. 304. 


Seaman v. Fon- 
aeirati, H. 16. 
C.2. btra.1183. 


Green v. Brown, 
M. 17 G. 2. 
Sira. 11 99. 


to falvage, if it falls fhort of the 
freight, it is to be considered as a total 

lol's. 

The expcnces of falvage may be given 
in* evidence, though the only fpecial da¬ 
mage laid is, that the goods were fpoiled by 
the fhip’* linking, for it is within the cauie 
of action. 

If a material cireumftance (as that advice 
was come rh it the fhip was leaky, and fud- 
denly difappeared) is concealed from the 
infurcr, the policy is void, though the fnip 
is not loll, but taken by the enemy. 

If i. fhip is inlured except as to captures 
and leizures, and four years afterwards has 
never been heard 'of, it fhall be deemed 
fuffieient evidence that fhe foundered, and 
the plaintiff fhall recover againlt the in- 
furers. 

If goods are Jolt after the owner has taken 
them out of die fhip into a lighter, and be¬ 
fore they reach land, it is not a charge on 
■ the in hirers ; otherwife, if they had been lent 
' Vf th^ihip’s hoar. 

v. ff a fhip inlured to the port of London , 

anc ^ rid there moored twenty-four hours in 
good iufety, arrives the 8th, is that day 
ferved with an order to return to perform 
fourteen days quarantine; the crew defert, 
the captain petitions ro be excufed, petition 
adjourned to the 2.8th, and then ordered 
bank; foe returns, performs the quarantine, 
applies ro air the ‘goods, and before her re¬ 
turn 


Spurrovv v. 

riputhi i, t. 

iX G. 2, btu. 
3236. 



turn the ihip is burnt, the infurers ard 
liable. 

If a man infures interdl or no intereft 
on any (hip he lhall come in from V. to L. 
beginning ifom his embarking, and the money 
to be paid, though his perlon efcape, or the 
lhip be retaken, and he embarks on S. which 
ihringing leak, he ivoes on board F . he arrives 
in L. but fhip S. is taken, the iijfuver’is 
liable, and U S. had got fife, and id been loft, 
he would not have been liable. Viejo poft. 

If a lhip is injured from one port to ano¬ 
ther, but takes in goods to be delivered at a 
third, and is loft before Ihe comes to the di¬ 
viding point of the two voyageSj the infurer is 
liable, for the intention to deviate does not 
difcharge him. 

On intereft or no inter eft in Cured, a recap¬ 
ture, after bung in an enemy’s port, does not 


avail the infurer* 

Coming out of harbodr on a fignal and or- 
tiers from a man of war, and failing, in the 
fleet for fome time* and there taken, though 
unable to get failing ordeis fiom the man of 
War, is failing,wit!) convoy* 

1 1 lhip and freight are infured, find the fhip 
is loft whilft careening, before the cargo is 
put on board, the infurer is liable for tli^lhi'p. 
only, an,l not for the freight fhe might ifis/e' 
earned, if /lie had not been loft. 

Now by ftatute no aftiirance may be made 
cm dny fhip Or goods of the king. Or his fub- 
jehls, intereft or no intereft >, or without benefit 
o l falvage ; but privateers, and goods from the 
dominions of Spain and Portugal may be fo 
infured. No re-allurance may be madu un- 
lefs the infurer becomes infolvenr, or bank- 
nipt, or dies. Money lent on bottomree or 

O 2 •re/pon- 


Dick v. Bartek 
H. 19 C, r. 
Sera; 12 484 


Fofler v. iViU 
met, H. I 9 G, 2* 
Siu. 1249. 


Ds?ri v. Dicker, 
H.19G.2. Sera*' 
1250. v, in/ra, 

V ; ft or in v. 
CLcvCjH. 19 G« 
2. Slu. 1250. 


Tenge v. Watfc, 
H. 1 9 (». 2. Sira. 
1251. 



19 G. 2; c. 
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refpondentia , upon ill ip s belonging to fna. 
jMajdly’s fiinjects, bound ro or from the 
h'jijl -ladies, fhall be lent only on the fhip, 
Vrinfra. or on the goods, and fhall he id exprdfed 

in the bond; benefit of falvage to the 
lender, who alone may make infuranee on the 
money lent, and no borrower fhall recover 
more than his intereft, exclufive of the money 
borrowed ; and if his fliare in the {hip or mer¬ 
chandize amounts not to the money borrowed* 
he fhall be refponlible to the lender for the 
difference with intereft, though the fhip is 
loft. In all ad ions plaintiff is, on 15 days 
reqtieft, to declare how much he has infured* 
and how much he has borrowed at bottomree 
or refpondentia. The defendant may pay mo¬ 
ney into court. 

Cordon v. Mor- On infuranee of a fhip warranted to depart 

with convoy, flie may go to the place appointed 
50 c. 2. Sira, for the general convoy for that trade (as from 
*' C5 ' the Downs lo Spitbead) at the hazard of the 

infurers. 

Milieu* v. If a policy of infuranee differs from the. 
junnee Co." m. babel, z. c. the minute of the agreement en- 
i/3 9 .1 Aik. tered in a book, and figned by the infurer 

and the inlhred, it fhall be made agreeable 
to it. 

ibid. If a. fhip at Bengal is infured in London from 

r Abn& frrvval at Fort St, George, it means her 

f fir ft arrival there in her homeward bound. 

voyage. 

loll. If a fhip fo infured, being arrived at Fort 

St. George is found leaky,, and is direded by 
the governor to go to Bengal to reffc, and ia. 
loft in returning from Bengal, it is a lofs du¬ 
ring the voyige, and, according to the adven¬ 
ture, intended to fie infured.. 
x 


If 
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‘ If a fhip is injured at' and /r<5»; a place, chittyv/SeUin, 
whilft fhe is there preparing for the voyage, T - *74*** Aik. 
the infurer is liable; but if the voyage is laid 3 
afide, and the Ihip lies there feveral years, with 
the owner’s privity, the infurer is not liable. 

If a fhip mlured is taken, retaken, and no p r i np ie v. Hart- 
perfon appearing to give fecuriry, condemned ^jf 1 , 1744 * 
and fold, the moiety paid the lecaptors, and 3 ‘* 9S ’ 

the other moiety remains with the officers of 
the court, and the injured recovers on the 
policy; Chancery will not reftrain him from 
proceeding for the whole, if he offers to relin- 
quifh the lalvage to the infurer. 

The infurer, after fitisfa&ion made to the Randal v. Coj:k. 
allured, Hands in his place as to the goods, ™y e ^' y 17 £ 8 ‘ 
falvage, and reftitution, and is intitled to a 
ih;ire of prizes taken by virtue of letters of 
reprifal. 

If a privateer is inftircd to cruize fof three p on d». Kirf. 
months, and is taken by the enemy, retaken 2 ‘ 

before Ihe is infra p\rJulia boJtts } carried into 1 ’ I9 *’ 
a neutral port, and fentenced to be reftored to 
the owners on paying falvage, yet it is a total 
lofs to the infured. 

If it is ufual, prudent, and* for the benefit Peiiyv. Royal 
of all concerhed, to take out tjie furniture, Excfi *"g e Aflat* 
tackle, br. or a fhip, and put them m a ware- x Burr. 341. 
houie on land, at a certain place, (as on the 
land-banks in the river of Canton) while }$e, 
refits, and if they are there burnt, the infurers N 
are liable. 

Double infurance is where the fame man is Godin v. Lon- 
to receive two fums infiead of one, or the a France ^ 

fame fum twice over for the lame lols, by 1 Bun. 489.' 
realbn of his having made two infurances 
on tiie fame goods or Ihip; but every cafe 
\Vhere there are two infurances is not a dou¬ 
ble infurance. A. at St. Pcterjburgh is in- 

O 3 debted 



Jbid. 

Gofs v. Withers, 
M. 32. G. 2. 
a Burr. 6S3. 
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debted to B, in London , who fends a (hip for 
goods, makes infurances; A. lends goods, 
bun not bill of lading; directs infurances to 
be made, which are done accordingly \ A. in- 
dorfes the bills of lading to C. of Mojcozo, who 
orders infurance for the whole, which is clone 
with IX; the whole is loft; C. fhall recovei the 
whole fum of D. and if C. is any ways in- 
titled under the in.uiances made by A. or B. 
jD."Hialltftand in his place. This is full 
ftronga, if D. was apprized that there might 
be another infurance. 

As between infured and infurer, a (hip is 
loft by the capture, and the inliner mull; in¬ 
demnify the infured as to the lots actually 
fuftained ; and he fhall ftand in the place of 
rhe infu ed, in cafe of recapture or abandon¬ 
ment. 

Generally, but notuniverfally, on a capture, 
the infured may demand as for a total lofs, and 
abandon. So, on an arreft or embargo by 
a prince not an enemy. But where the cap¬ 
ture is Lust a fin all hindrance, as hidden efcape, 
or immediate ranfom, it is only an average 


Ilia. 


ibid. 


jbid, 


lofs. «, 

T 1 ie infured' in no cafe is* obliged to 

4 O 

abandon. 

He cannot turn what in its nature is an 
^ffrag / lofs, into a total lofs, by abandoning, 
f/Tihip infured is taken, the hands, except 
two, taken out and fent to France , Hie re¬ 
mains eight days in the enemy’s hands, is re¬ 
taken, brought to England ; Ihe could not 
proceed without coming to refit, immediate 
notice to infurers, with offer to abandon. This 
is a total lofs. 

Hamilton v. ,jf <\ fhip is taken, retaken, and arrived in 
i ,e "b,V r r M t s‘ England before the* injured offers to abandon, 

,r • ana 
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and is afterward brought to the port of deli¬ 
very, and has luftained no damage from the 
capture, he cannot recover for a total, but only 
an average lofs. 

In an action upon the cafe, on a policy of Gardiner v. 
infurance, though the declaration is for a total ^Bu'rr. 
lofs, and damages laid for fuch, and plaintiff 9°4- 
only proves an average lofs, and does not at¬ 
tempt to prove a total lofs, yet he may re¬ 
cover as for a partial lofs. 

The duty arifes on the Hi ip’s arrival and Lewis r.Hucket, 
landing her cargo, the infured has then a right n6 7 . 
to fjtisfa&ion, to be paid fuch proportion of 
the piime coft, or value in the policy, as cor- 
relponds with the proportion of the diminu¬ 
tion in value occasioned by the damage ; and 
the adjuftment mu ft be according to the value 
at that time, and not depend on fpeculations 
or future events. Thus A. infures fugars to 
Hamburgh , at 30 1 . per hogfhead, it is damaged, 
and therefore, and therefore only, mult be im¬ 
mediately fold ; the value of fugar undamaged 
is then 23 1 . of this damaged fugar 20 1 . J, 


fhall pay the fame proportion of 30]. as 3 1. 

(the difference between 231. ifnd?ol.) is of 
23 1. that is, three twenty thirds of 30*1. 

In a declaration on a policy figned by an NkitKon». 
agent, plaintiff need not lay different counts, 
one as figned by the principal, and anotirvac * 
figned by the agent, duly authorized j either is * 


fufficient. 


Ifafhip is infured from Loudon to Halifax, strvenfonv. 
warranted to depart with convov from Portf Snow - M - iG 

, . , / „ . • r, . J , 3. jbuir. 1137 

mouth, and berore fhe arrives at Fortfmouth 
the convoy is gone, (fo that the infurer runs 
no rifque for the remaining part of the voyage) 
he fhail return part of th c premium. 

O 4 


An 



Wllfon v. 
pocket, M ( i O 
3, 5 Burr, 13O1, 


IWd- * 


Clover v. Black, 
T. 3 G. 3. 

3 9 urr - *394* 


Woolmer v, 
Muilman, T. 

3 G - h 3 JW« 

J41Q, 


Reed v. Coje,T. 
£ G. 3, 3 Burr. 
*5*A 


Wijfon r. 

S rnth, T, 4 0 . 
3, 3 iiurr. 1550. 


Salvadore v ? 
popkinj, See. T, 
5 C. 3* 3 Burr* 
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An agreement between the infured and the 
' ffl-lt under-writer, “ that he fliall not be bound 
by his figning the policy/ 1 renders the policy 
fraudulent. 

A fraudulent policy fliall be delivered^p, 
and the premium returned, deducting coils. 

If a man who has lent money on bottomree 
or refpondentia, inlures on goods, he cannot 
recover; for bottomree or refpondentia mull be 
fpcciiied in the policy. V. ante . 

If a iliip warranted neutral property, is by 
ilormy weather wrecked, funk and loll $ and 
it appears fhe was not neutral property when 
loll, the infured cannot recover. 

If there are articles of agreement, that 
when any {hip wherein any member has pro¬ 
perty is loft, the reft fliall contribute to liich 
lofs i and if any one would ceafe to be a mem¬ 
ber, he muft give fix months notice. A . has 
property, but parts with it before a lofs, but 
agrees with the purchaier to pay 5001. if lofs 
happens, and has not given notice of ceafing 
to be a* member, he {hall recover on the ar¬ 
ticles againft the other members. 

Average fignifies a contribution to a general 
lofs: it alfo,Signifies a particular partial lols. 
If corn is inlured free from average , unlefs 
general, or the Jhip be jlrandcd , and the Ihip is 
in a ftorrn to cut away and leave her 
cable and anchor, and run into a port to refit, 
then proceeds to the port of delivery, and de¬ 
livers the corn which is damaged by the ftorrn, 
fhe infixed cannot recover. 

In infurances on Eajl-India fhips, it is not 
needfary to difclofe that there has been a new 
agreement to detain thr ihip a year longer in 
fhe Indies than the enlarged time provided for 

by 
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by the charter-party j for this is the courfe of 
that trade, which the under-writers are pre¬ 
fumed to know j and this detention, and its 
confcquences, are parr of the rifque they in- 
fure. 

If the infured conceals from the under- carter t.Boeiinj. 
writer any circumftance that increajes. the 

rifque, the policy is void. 

If the under-writer infures a fhipas on her ibid, 
voyage, which he privately knows is arrive#, 
an adion lies to recover the premium from 
him. 

Fads only, not fpeculations, are to be dif- ibid, 
doled. 

The infured need not tell the under-writer iw. 
what he actually knows, what he ought to 
know, what he takes upon himfelf the know¬ 
ledge of, or what he waives being informed 

of. 
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(e.) Of Barratry. 


Park, 34. 


Park, 94. 


Stnnrma v. .. T O conftitute barratry in the mafter, there 
cT'sIrf' ,6 - muft be fomething criminal as well as 
UJ.H73. deviation ot breach of contract, therefore if bv 

9 

bill of lading he undertakes to go ftraight to 
Marfeilles^ and afterwards giving notice byad- 
vcrtilemenr, and by his owner’s orders, and 
for their benefit, and without benefit to him- 
felf, he paffes Marfeilles , and goes to Leghorn 
firft, arid, in returning to Marfeilles , is loft, it 
is not barratry. 

It is barratry in the mafter to fmuggle on 
his own account. 

Recording to Mr. Park , any aft of the 
mafter, or mariners, of a criminal nature, or 
which is grofly negligent, tending to their own 
benefit, to the prejudice of the owners of the 
Jhip , ;yid without their confcnt or privity, is 
barratry. 

It is not necefiary, in order to make the in- 
furers liable, that the lofs fhould happen in 
the very aft of barratry for the moment the 
jfhip is carried from its proper track with an 
evil intent, barratry is committed. 

• But the lofs, in confequence of the aft of 
barratry , muft happen during the voyage in¬ 
jured , and within the time limited in the policy. 

If the aft of the captain be done for the 
benefit of his owners, and not with a view to 
his own intereft, it is not barratry. Vide ante. 

If the owner of the fhip freight it out for 
a fpeciftc voyage, the freighter is to be con- 
fidered as owner prohac vice ; and if the mafter 
commit a criminal aft, without his privity, 

. though 


Park, 94, 101. 


Park, 94. 


Ibid. 


Park, 94, 9j, 
JCO,101. 
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though with the kn$vledge of the original' 
owner, it is barratry. 

The infurers, by exprtfs words, undertake Park,$j. 
generally for the barratry of the matter and 
mariners. 

If a declaration ftate a fhip to have been ibid, 
loft by the fraud and negligence of the m’af- 
ter, that is a fufHcient averment of a lofs by 

ba) ratry. 

If a fhip take a prize, and inftead of‘ pro- Wk, 98. 
ceeding on her voyage, the captain is forced 
by the mariners to return to port with the 
prize, againft the orders of his owners, the 
captain is juftified by neceflity > and it is not 
barratry , becaufe not done to defraud the Elton v. Brog. 
owners, nor is it fuch a deviation as will dif- den * Str * I26 4* 
chaige the infurers. 

A lhip was in hired from London to Seville- y Park, 99. 
flic was let to freight for the voyage j lire 
failed irom Loudon to die Downs, from whence 
Jhe failed to Clucrnfey, which was out of the 
courfe of the voyage. The captain went there 
to take in brandy on his own account , Vith 
the knowledge of the original owner of the 
fhip, but not of the freighter for that voyage ; 
this was held to be barratry. 

* 

A breach of an embargo is an aft of bar- p ar k, 103. 
ratry in the matter. 

An aft of the captain, wi(b the knowledge Park, 103, 104. 
of the owners of the fhip, though without, the 
privity of the owner of the goods, who hap¬ 
pened to be the perlon infured. is not bar¬ 
ratry. 

If the matter of the fhip be alfo the owner, Park, 106. 
he cannot be guilty of barratry. 

The lame rule prevails if he commit an Park, ic6. 
aft which would be barratry in any other 

matter, 



I Aon. t* 
e. 9. 4 G. i. 
C. X2* IX G* I. 
c. 29: 


Park, r&$. 


£ 20 + 1 

riiafter, even though hi has mortgaged the 
fhip. 

It* any captain or mariner, belonging to any 
fhip, ihali wilfully burn or deftroy her, to the 
prejudice of any merchant loading goods 
thereon, or of any perjon underwriting any 
policy thereon, or to the prejudice of the owner 
of the lliip, he fhall fuffer death as a felon, 
without benefit of clergy. 

If *the Offence be Committed within the 
body of a county, the offender Ihali be tried 
in a court of common law ; if upon the high 
feas, it Ihali be tried according to the direc¬ 
tions of the 28 Henry 8. ch, 15. 


(/•; of 
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(f.) Of the Remedy upon a Policy of Injurance* 

Jj>Y the St. 43 FJiz. J2. the chancellor ,an- 
• nually, or oftener, may grant a {landing 
cornmiffion to the judge of the admiralty, 
recorder of London , 2 doctors of the civil) 
law, 2 common lawyers, and 8 merchants, 
who mav examine and decree all caules con- 

J 

cerning policies of aflurance, which fhall he 
entered within the office of a durance within 
the city of London , in a fummary courfe, with¬ 
out formality ofpleadings. 

And the commiffioners fhall meet weekly, 
and take no fee for execution of the com¬ 
mit ion. 

And may fiimmon the parties, examine 
witnelfes on oath, and commit any who dif- 
obey their final decree. 

By the St. 13 & 14 Car. 2. 23. the.com- 
miffion may authorize them, or any 3 of 
them, quorum- a doctor of law, or barrifter of 
5 years {landing to be m.e, to meet and 
make a court: and they may piiniffi con¬ 
tempt of witnefles on firil fummons, and 
parties on fecond lummons, by imprifonment 
and colls: and any commiffioner may examine 
a witnefs going to fea, giving notice, 

And commiffioners may pafs a final decree 
and execution ag;.inlt body or goods, againil 
executor or adminidrator, and give ccfls. 

But by tire St. 43 El. 12. and 13 & 14 
Car. 2. 23. a party aggrieved, latisfying the 
decree, or depofuingthe money awaided, may 
in two months exhibit a bill^in Chancery for 

re- 


4 Com. Dig* 
196* Vi 4 c 
1 Sho. 396. 
New Ab. 3 v* 
59S. 3 Inft. 

105. Sir. 
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re-examination of the decree, and the Chart-* 
cellor, if he affirm it, fhall give double cods. 

And if the commifTioners decree the bill 
pro tonfejfo upon the firft fu.nm<>ns without 
proof of the bill. Chancery upon appeal will 
reverie it. 

A much better method of obtaining re- 
medy is now conftmtly tiled, viz, that of 
trial by jury in an ait ion of ajfuwp/t. 


CsJ of 
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Cg.) Of other Infur ances , &c. 

A Warlike fort may not be infured by the carter -.-.Boehm, 
governor, but a nominal fort, really a 
factory , and only defenfible againft black na¬ 
tives, may be infured by a governor who is 
a merchant and not a military man. Such 
infurance is good, though the infured does' 
not dilclote iuch conditions of the place as 
do not afFeft the rifque infured againft, nor 
his fpeculations that the enemy might make 
tliem a vifit, being unable to a£t elfewhere, 
nor that the enemy defigned to attack them 
the year before. 

By ftatute no infurance fhall be made on i 4 p. 3 . e . 48, 
lives, or other event, but by a perlon having 
interefi therein, whole name mult be inferred ; 
and he can recover no more than his in- 
tereft amounts to. This does not extend to 
bona fide infurances on /hips or goods. 

On infurances of houfes againft fire, it is SaHirr’s Cn. 
neceffary the xirty injured fhould have an in- 3'Juk.'^sV- 
tereft in the houfe at the time the policy is 
made out, and at the time the Hte happens; 
therefore after the leafe of an houfe is ex¬ 
pired, and after the fire happens, the iniured’s 
afligning the policy does not oblige the infu- 
rers to make good the id’s to the landlord, 
the afiignee. ' ’ 

Policies of infurance againft fire are not n,;a. 
aftignable in their nature, nor intended to be 
afiigned from one perlon to another without 
the content of the office. 


(hj Of 
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Park, *42. 


Park, 243* 


Park,a43« 


# 


(>).) Of Evidence . 


^ Policy will not be fet afide on the ground 
of fraud , unlefs it be fully and jatisfac¬ 
tor ily proved; and the burden of proof lies 
fcpon die pcrfon v/iiliing to take advantage ut 
the fraud 

But politive and direct proof of fraud is 
not to be expected 5 and from the nature of 
the thing circumftantial evidence is ail that 
can be given. 

The nature of the thing itfeif, which is 
generally carried on in a fecret and clandestine 
manner, does not admit of any but circum- 
ftancial evidence ; and therefore, if no proof 
but that of aftuai fraud were allowed in lucli 
cafes, much mifcllief and villany would enfue, 
and pals with impunity. Circumftantial evi¬ 
dence* is all that can be expected, and indeed 
all that is necdTary to lu,bftantiate luch a 
charge. Tlv* prejudice entertained agairilt 
receiving circumftantial evidence is carried to 
a pitch wholly inexcufable. In iuch a cafe 
is this it mult be received, becaule the nature. 
of the enquiry for the moft part does not 
admit of any other, and confequently it is the 
belt evidence that can poftibly be given. But- 
taking it in d more general fenfe, a concur¬ 
rence of circumftances (which we mult always, 
fuppofe to be properly authenticated, other- 
Ivife they weigh nothing) forms a ftronger 4 
ground of belief than politive and direct tef- 
tiinony generally affords, efpecially when un- 

' confirmed 
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confirmed by circumflances. The reafon of 
this is obvious; a pofitive allegation may be 
founded in miftake, or, what is too common, 

• in the perjury of the witnefs; but circum- 
ftances cannot lie; and a long chain of well 
conneded fabricated circumftances, requires 
an ingenuity and (kill rarely to be met with ; 
and fuch a confiftency in the perlbns who 
coine to fupport thofe circumftances by their 
oaths, as the annals of our courts ofijuftic’e 
can feldom produce. Befides, circumftantial 
evidence is much more eafily difcufied, and 
much more eafily contradided by teftimony 
if falle, than the pofitive and direct allegation 
of a fad, which, being confined to the know¬ 
ledge of an individual, cannot pofiibly be 
the fubjed of con trad id ion founded merely 
on prefumption and probability. 

The lenience of a foreign court of ad mi- n»rk, 403, 4^. 
ralty is eonclufive and binding upon all the 
world, as to every thing' contained in it ; 
and cannot be controverted collaterally in a 
civil fuit. 

The firfi piece of evidence to fupport an P^ki+fo- 
adion on the policy is proof of the defendant’s 
hand-writing to the policy. 

No parol evidence of any agreement lhall Park ’ 463- 
be admitted which tends to contradid the 
written policy. 

The infured muft alfo prove his intereil in idem, 4 € 4- 
the thing infured, by a produdion of all the ' 
ufual documents, bills of fale, bills of parcels, 
bill's of lading, &c. 

A man having purchafed goods abroad, in ibw. 
order to prove his intereft, produced a bill of 
parcels, with the receipt of the feller to it, and 
proved his hand ; it was held to be l'ufficicnt 
evidence. 

Vol. I. 


P 


The 



firfc, 46 y. 
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The plaintiff muff prove that a lofs has 
happened by the very means ftated in the 
declaration. 

Where the lofs is averred to be by perils 
of the fea, it is allowable to give the expence 
of the falvage in evidence upon fuch a decla¬ 
ration. 


D-] of 
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[3.] (a.) Of bills of exchange and promiffory 

notes generally. 

Tl/E come now to other written private L -E. m, 
evidence not under feal, and this we 
mud confider at common law, and as* altered 
by the ftat. of frauds and perjuries, &c. *9 Car. *• 3 

1 ft. At common law ; and here, in the firft c. l. e. 112. 
place, the evidence of bills and notes is to be 
confidered, and according to Gilbert’s Law 
of Evidence, the comparifon of hands is held 
fufficient evidence of fuch notes, without any 
other witnefs that faw the party write it j but 
with fubmiflion, we conceive this is not law, 
and daily pra&ice at nifi prius evinces it; 
but one witnefs who has feen the party write, 
fwearing that he believes it is his hand- 

D 

writing, is fufficient to throw the onus probandi 
of the contrary upon the adverfe party.* 

Thefe bills or notes are either fuch as pafs 4 a s» 
according to the cuftom of merchants, or 4 ’ 4 7 ’ 
which pafs between party and party. 

As to merchants bills or notes, they are in 
the nature of letters of credit, paffing between 
one correfpondent and another in this form: 

Pray pay to I. S. or order , fuch a fum> value Want of value 

received. Your s , &c. J. N. To Mr. A. B. objedtion. 
at C. If the correfpondent accept fuch bill, he Banbury v. 

becomes chargeable in a Ipecial action, on a str. i 2I r. 
the cafe upon the cuftom of merchants, but s f^' d ‘ e f ( .^ 1 c c 
not in an action of debt, for a debt is created /or money had 

by receiving money from another, or by pro- ’"ide'c^mv. 
mife or folemn acknowledgment of an obli- v JUg ban. 

gation , but there is not any promife by A. B. v£" poil S (f?j 

P 2 nor Vide poll (e.) 
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nor any money received by him, but there is 
an acceptance of the bill, whereby money is 
prefumed to be lodged in his hands, and after 
fuch acceptance, it is an injury to I. S. to 
deny the payment, becaufe he relied on the 
credit given by the acceptance, and confe- 
quently a damage arifes, which is the ground 
of all ajfumpjits - 

But to underftand this matter rightly, we 
mull cOnfider the nature of bills of ex¬ 
change a little more extenfively from their 
original. 

All exchange is made either in goods or 
money : if the merchant barters goods for 
goods, he turns them into money of his own 
country, and makes up the account of profit 
or lofs, and the balance of luch account is 
the money of his own country. 

When on anyoccafxon he exchanges money, 
he compares the weight and finenels of the 
money of each country, and makes the ex¬ 
change according to the proportion of the 
weight 1 and fmenefs found in the money of 
each country, fmee an ounce of gold or filver, 
without alloy,, mull be equal to the fame 
ounce in any other country j and this governs 
the exchange, and eflablifhes the rules of 
reduction. 

Another wg.y of exchange is by bills of ex¬ 
change, or letters of credit. 

Now becaufe merchants find that credit is 
the life of trade, therefore all methods are 
ufed among them that promote credit j and 
confequently in the correlpondence. of foreign 
merchants, one with another, they often giy© 
credit to each other’s bills, thqugh the onp 
has not effe< 5 ls of the other in his hands to 
anlwer fuch bills j andihe method of exchange 

is 
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is made in this manner. A. a merchant df 
Amjlerdarn , hath B. his correfpondent in Lon¬ 
don ; C. a third perfon, is coming over from 
Amjlerdarn to London , having money in Am- 
Jterdanty and hath occafion for fuch money at 
London j C. therefore pays in his money to 
A. and A. draws a bill upon B. praying him 
to pay to C. the money in London j if B. fo 
far credits the bill as to accept it, then is he 
a debtor to C- according to the ctfftom*of 
merchants, and if B. pays the money, then is 
A. debtor to B. upon account for fuch money 
paid j and if C. does not himfelf deliver the 
bill, but indorfes it over to a third perfon, 
(l'uppofing the bill payable to order) foch 
third perfon Hands in his place, and C. and A. 
are liable ro him, -and B. if he accepts the 
bill; if B. does not accept the bill, or after 
acceptance doth not pay it, the bill is*to be 
protefted before a notary, and the bill and 
proteft fent over to Amjlerdani> and then the 
original drawer of the bill is liable to anfwer 
for the lum exprefled in the bill with intereft 
and expences. 



(b.) Of 
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(b.) Of the cujlom of merchants , and what is 
to be particularly confidered in the fame. 

N this cuftom there are four things to be 
confidered: 


(i.) The Bill. 

(2.) The Acceptance. 
(3.) The Protejl. 

(4.) The Indorjement. 


Molloy, 273 to 
278, 


Salk. 131. 


* 

& 


G« L. E* z 1 

« 


* V. infra 
contra. 


First, the bill; and this is in the nature 
of a letter defiring the correfpondent, to pay 
fo much money, either in Englijh or foreign 
money, according to their ufual value in pro¬ 
portion to the Englijh coin, or elfe according 
to a rate agreed upon between them: the bi 1 
is either* payable at fight, or, as they term it, 
fingle, double, or treble ufance, which is one, 
two, or three months, to be computed from 
the date of t^ie bill: but as fuck ufances vary> 
it is neceffary in the declaration to Jhew what 
they are , or the plaintiff cannot have judg¬ 
ment. 

The bill gives the correfpondent an autho¬ 
rity to pay the money to the deliverer of the 
bill on his behalf, and therefore till the money 
be paid, it is fubjeft to be countermanded *, 
though the bill was accepted, for poffibly the 
bill was only given to the deliverer upon 
credit, and upon further inquiry into his cir- 
cjmftances, it may be neceffary to counter¬ 
mand 
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imand the payment; therefore, if the cor re A 
jfpondent fhould pay the bill before the time 
appointed, and a countermand fhould come* 
the drawer is not liable, becaufe he gave no 
authority to pay it before the time in the 
bill. Sed q. vide infra . 

If feveral drawers fubfcribe the bill, all are 
liable in cafe of a proteft. 

Secondly, the acceptance j and that is 
giving credit to the bill 16 far as to make 
tiie acceptor liable, and to truft for a repay¬ 
ment to his correfpondent; If a bill be 
drawn upon two, it muft have a joint ac¬ 
ceptance, otherwife it may be protefted, for 
the authority to pay the money is committed 
to them both as one perfon. Vide infra . 

But if the bill be drawn on two or either 
of them, either of the perfons may accept 
the bill, and if one of them accepts, it, it 
cannot be protefted for non-acceptance, but 
only the party accepting,' is liable to the ac¬ 
tion, becaufe he only has given credit to the 

bill. 

But in cafe of two joint-traders, the ac¬ 
ceptance of the one for himfelf and partner 
will bind tho other, becaufe they trade for a 
common benefit, and therefore where one of 
them gives credit it is the aft of both ; but if 
a factor of the Hamburgh or Turkey company 
draws a bill on fuch company, and any mem¬ 
ber accept it, it fhall not bind the com¬ 
pany, nor any other member of it, becaufe 
it is only a private aft of fuch perfon, and 
not a corporate aft of the company. 

Alfo if ten feveral merchants, not in part- 
nerfhip, employ one faftor, and he draws a 
bill upon them all, and one accepts it, it 
Ihall only bind him, and not the r$ft, be- 

P 4 cauf<? 


Moll. ijgf 


Wincii, 24, 
Style, 370. 
Moll. 279. 
Salk. 126. 

1 Ld. Raynw 
175. 

Vide t Salk* 
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caufe they are feparate in intereft one from 
the other. 

A ft nail matter amounts to an acceptance; 
as if a merchant lay, Leave the bill with me, 
and to-morrow I will accept it j this is an ac¬ 
ceptance, for it is giving credit to the bill, 
and hindering the proteft in the mean time. 

But if the merchant lay Leave the bill with 
me, and I will look over my books and ac¬ 
counts between the drawer and me ; call to- 
moirow, and accordingly the bill fliall be 
accepted j this is not a compleat acceptance, 
becaufe it depends upon the balance of the 
account, and on the merchant’s having effe&s 
in Iris hands to anfwer it j lb that the mer¬ 
chant does not give ablblute credit to the 
bill, the deliverer having voluntarily com¬ 
mitted the bill to him, and delayed the proteft 
till hit anfwer *. 

A bill was drawn as follows:—“ To Mr. 
“ R. Wbitby ; Sir, pleafe to pay Mr. Scot, or 
“ order, 30 /. Thomas Newton."' Scot in- 
dorl'ed i.t to the plaintiff, who prefented the 
bill to the drawee for acceptance, and the 
defendant (the .drawee) underwrote thus : — 
“ Mr. Jackjon, pleafe to pay this note, and 
“ charge it to Mr. Newton’s account. .R. 
“ lWhitby " It was infilled that this was 
no acceptance, for the defendant did not mean 
to become the principal debtor, it was only 
a direction to jackjon to pay 30/. out of a 
particular furtdj and if there were no fuch 
fund, the money was not to be paid. But 
per curiam the under-writing is a direftion to 
Jackfon to pay the fum, and it fignifies not to 
what account it is to be placed when paid, 
that is a tranladlion between thofe two only, 
and this is cleanly & fufficient acceptance. 

a An 
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when goods fent by the drawer are Told, but Comb. 4*2. 
he to whom the bill is due may refufe fuch 
acceptance, and proteft the bill, lb as to charge 
the drawer. The proof of the acceptance is 
a fufficient acknowledgment on the part of 
the acceptor, who mull be fuppofed to know 
the hand of his correfpondent, therefore in an 
aft ion againft the acceptor, the plaintiff Ihafl 
not be put to prove the hand or the drawer; 
however, proof of the acceptance will not 
be conclunve evidence againft the acceptor, if 
he can prove the contrary. 

The bill may be accepted in part, if the Petit v.Bcnfgo. 
merchant has effefts in his hands only to fstr.^4. 


acceptance may be qualified, as to pay b. n. p. i 7 ©. 

1 money and half in bills. So to pay * Seec> 


anl'wer part, and be protefted for the 
lid lie. 


2 str, 1152, 
1195,1212. 


Thirdly, th t frolcft \ and that is made 
before a public notary, in cafe of non-accept¬ 


ance, or non-payment. 

The notary is a public perfon, appointed by 
legal authority, to whofe proteft all foreign 
courts give credit, and the proteft is evidence 
that the bill is not paid : when.it is returned Moil. 2S1 . 
protefted, the drawer is obliged tq anfwer the 
money and damages, or give fufficient fe- 
curity to anfwer the fame within double the 
time that the firft bill had to run ; beyond 
fea the proteft undef the notary’s hand is 
fufficient to fhew the court without producing 
the bill itfclf, but in England they muft fhew 
the bill itfelf, as well as the proteft, becaufe 
the whole declaration muft be proved, which 
cannot be without giving the bill in evi¬ 
dence. 


A wife or fervant cannot accept a bill, Moiioy, 182. 
without an authority from* the hufband or 

m after. 
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I Show. 164. 
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m after. If they ufually make fuch acceptances, 
/ conceive that would be JujJicient evidence of 
an authority. 

/I. draws a bill upon B. and B. being, 
in the country, C. his friend accepts it, the 
bill mull: not be protefted for the non-ac¬ 
ceptance of B. and then CVs acceptance fhall 
bind him to anfwer the money. 

So if a bill be. not accepted, and a third 
perfon* accepts the bill for the honor of the 
drawer, this lhall bind him to anfwer the 
money, beeaufe he hath given credit to the 
bill, and confequently he muft anfwer the 
money for which he hath given credit. 

Note, that the proteft for non-acceptance, 
or non-payment muft be made and lent over 
in due and convenient time, that the drawer 
may have remedy upon his correfpondent* 
if lie has effedls in his hands, and as to con¬ 
venient time, according to the cuftom of 
London , they allo'w three, days of grace, for 
payment after the bill is become due, which 
leems to be like the quarto die pojl , on return 
of writs, and might have fprung from thence, 
for the Saxons, thought it unbecoming a free¬ 
man to be forced to do an a<ft immediately. 

When tKe three days of grace are out, the 
deliverer muft proteft the bill, and lend it 
away by the next poll: if the three days of 
grace end on a Saturday, he muft proteft 
it on Monday, and if. the proteft be not made 
within that time, the drawer will not be an- 
fwerable for the money, beeaufe the bill of 
credit was given inftead of money, and if the 
payee negletts to proteft it in due time, it 
is he who has given credit to the corrcfpon- 
dent, and therefore the drawer ought not to 
be anfwerable unto him. 

1 if 
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If the laft of the three days be a Sunday, 1 l. Ray. 743 . 
or great holiday, he ought to demand the 
money on the fecond day, and if not paid 
proteft it on the fame day, otherwife it will 
be at his own peril. 

If the indorfee accept any part of the b.n. p.271, 
money from the acceptor, he cannot after¬ 
wards refort to the drawer for the remainder, 
unlefs he give timely notice to the drawer 
that the bill is not duly paid. For where a 
man takes part of the money only, and dots 
not apprize the drawer that the whole is not 
paid, he gives a new credit for the remainder. Johnfon r. 
But where timely notice is given that the H* n 5 y< G. £’ B * 
bill is not duly paid, the receiving part of 
the money from an acceptor or indorfer, will 
not difcharge the drawer or other indorfers: 
for it is for their advantage that as much 
fhould be received from others as may be.. 

If a bill be left with a merchant to accept, B. n.p. 271. 
he ro whom it is payable, in cafe it be loft, 
is to requeft the merchant td give him a note 
for the payment according to the time limited 
in the bill; otherwife there mult be two pro- 
tefts, one for non-payment, the pther for non- 
acceptance. 

Note alfo, that a bill once accepted can- Moii.283. 
not * be revoked, although the acceptor hath • t Tni i 37 i°’con* 
advice that the drawer is broken, becaufe by ceiveisuw.not-. 

iii- v • wiihftanding 

acceptance he hath given credit to the bill, what » raid t* 
and after credit given, the acceptor has made ^' c con J r * ry 
the bill his own, &nd by the cuftom the pay¬ 
ment is to be made where the credit was 
given. The cuftom muft be particularly 
alledged f, being the foundation of the aftion, j But not fet 
or the party will be nonfuited, but he need fo«h at length, 
not all edge a particular place of demand, be¬ 
caufe the demand is not traVerfable, befides, 

that 
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that appears on the proteft of the notary* 
therefore the demand is not part of the cuftom 
on which the action is founded. 
b. n. p. * 7 i . A, drew a bill of exchange in the Weft- 
Gooftrcy and Indies on f. in London , at iixty days fight, 
I7 ?, d ; W ’ to IV. or order, iV. indorfed to G. who pre- 

lenttd the bill to T. who refufing, G. noted 
ic for non-acceptance, and at the end of li-xty 
days protefted it for non-payment, and then 
wrote f a letter to A. and alio to his agent in 
the IVejl- Indies , acquainting them that the 
bill was not accepted. In an action brought 
bv G. againft A. on this cafe, he was non- 
fuitcd, for by not lending the proteft for 
non-acceptance, he made himfelf liable. The 
ule of noting is, that it fhould. be done 
the very day of refufal, and the proteft 
may be drawn any day after by the no¬ 
tary^ and be dated of the day the noting was 
made. 

Fourthly. Of the Indorjement , it is ufual 
when bills of exchange are drawn, efpecially 
if they are payable at two or three ulances, 
for the payee to indorfe them over to others 
in the courfa of trade, and the receiver of 
fuch bills .has not only the‘original credit 
of the drawer at ftake, and of the acceptor, 
if the bill be accepted, but alfo of the in- 
dorfers of fuch bills, becaufe the indorfers 
iiave paft fuch credit in their payments, in- 
Itead of money, and the perfons receiving 
fuch bills, have aftions in their own names 
againft either, for all their leveral credits are 
at ftake, when they have palfed their fub- 
feriptions inftead of money. 


(e.) Of 
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(r.) Of the Jlatute Law relative to Bills of 

Exchange and Promijfory Notes. 

* 

Hr HE ftatute 9 & io W. 3. c. 17. gives 
power of protefting any inland bill of 
exchange of five pounds or upwards, (in 
which is acknowledged and exprefied the v£- b. n. p. 277. 
lue to be received j) but this a< 5 t has no 
effeft, unlefs the party on whom the bill was 
drawn, accept it by underwriting; therefore 
by the 3 ^4 An. c. 9. the lame power is given 
in cafe the party refufe to accept it, with pro- 
vifo that no proteft lhall be necefiary, unlefs 
the bill be drawn for twenty pounds or up¬ 
ward. - 

By 9 & 10 IV. 3. t. 17. and 3 ^4 'An. 

C. 9, inland bills of exchange are put upon 
the fame foot with foreign bills j and though 
they require the acceptance to be in writing, 
in order to charge the drawer with damages Stra. 1000. 
and coifs, yet there is a provifo that it lhall 
not extend to difeharge any remedy againft 
the acceptor, fo that an action will ftill lie on 
a parol acceptance. 

By the 3 4 An. c. 9. all notes in wri¬ 

ting that lhall be made and figned by any 
perfon, whereby luch perfon promifes to pay 
to another, or his order, or unto bearer, any 
fum of money mentioned in filch note, lhall 
be taken and confirmed to be, by virtue 
thereof, due and payable to fuch perfon to 
whom the fame is made payable ; and every 
note made payable to any perfon or his order, 
lhall be allignable or indorfable.over, and the 
perfon to whom fuch fum of money is by 
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fuch note made payable, may maintain an 
action for the fame, either againft the perfon 
who figned fuch note, or againft him who 
indorfed it; and in every fuch a&ion the 
plaintiff lhall recover his damages and cofts. 

As the intent of the 3 4 An. was to 

put promiffory notes upon the fame footing 
with inland bills of exchange, what is herein 
laid with regard to promiffory notes is ap¬ 
plicable to fuch inland bills. However, the 
analogy between promiffory notes and bills 
! of exchange fhould be attended to, in order 
the better to underftand the cafes. Whilft 
the promiffory note continues in its original 
fhape, there is none; but when the note is 
indorfed, the refemblance begins; for then it 
is an order to pay the money to the indorfee, 
and this is the very definition of a bill of 
exchange; therefore the indorfee, before he 
brings an aftion againft the indorfer of a pro- 
miffory note, ought to demand the money 
of the drawer; but it muft be made on the 
drawee 1 before an a&ion is brought againft the 
indorfer of a bill of exchange; and no in¬ 
quiry need be made after the drawer. 

It has been holden upon ‘thefe ftatutes, 
that in declaring upon an inland bill, a proteft 
need not be fet forth, as it muft upon a fo¬ 
reign bill, for the ftatute does not take away 
the plaintiff’s a&ion for want of a proteft, 
but only deprives him of damages or in- 
tereft. 1 

But if any damages accrue to the drawer 
for want of a proteft, they fhall be born by 
him to whom the bill is made; and if, in 
fuch cafe, the damage amount to the value of 
thJ bill, there fhall be no recqvery. 

By 
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By 9 An. c. 14. all notes and bills given 
by any perfon, where the whole, or any part 
of the confideration lhall be for money or 
oilier valuable thing won by gaming, or bet¬ 
ting, on the hands of thole that game, or for 
money lent for the purpole, lhall be utterly 
void. 

By i 2 Ann. fiat. 2. c. 16. all ufurious con- 
tradts and afliiranees are void. 

By 9 10 W. 3. c. 17. § 3. if aAy in¬ 

land bill of 5 /. or upwards, payable at a 
certain number of days, weeks, or months 
after date lhall be loft within the time limited 
for payment, the drawer lhall be obliged to 
give another bill of the lame tenor, the 
party giving fecurity to indemnify the drawer 
in cafe the firft bill Ihould be found. 

By 15 G. 3, c. 51. all promillory or other 
notes, bills of exchange or drafts or under¬ 
takings in writing, being negotiable, or trans- 
ferrable for the payment of any fum or fums 
lefs than twenty Ihillings in the whole, are 
declared abfolutely void. 

And by 17 G. 3. c. 30. all promiffory 
notes, bills of exchange, drafts, or under¬ 
takings in writihg being negotiable or trans¬ 
ferable, for t{ie payment of twenty Ihillings, 
of any l'um of money above that fum, and 
Jefs than five pounds, if iflued in England, 
lhall fpecify the names and places of abode 
of the perfons refpedlively to whom or to 
whofe order the fame lhall be made payable, 
and lhall bear date before or at the time of 
drawing or ifiuing thereof, and not on any 
fubfequent day, and lhall be made payable 
within twenty-one days after date, and lhall 
not be negotiable after the time limited for 
payment; qnd every indorsement lhall be 

made 
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made before the expiration of that time, and 
bear date at or before the time of making 
thereof, and fliall fpecify the name and place 
of abode of the perfbn to whom, or to whofe 
order, the money is to be paid. The figning 
of the note and indorfement to be attefted 
by one fubfcribing witnefs at leaf! ; the forms 
are fpecified in the aft. Notes and bills, &x. 
negotiable, of fuch value, made or indorfed 
cbntraty to the direftion of the aft, are de¬ 
clared abfolutely void. 

By 23 G. 3. c. 49. f. 2, 6. a (lamp duty 
is impofed upon every foreign or inland bill, 
promiffory note, or other note, draft, or order 
under 50/. of 6 d. If for 50/. or upwards, 
1 s. If under 10/. and payable upon de¬ 
mand, 3*/. By 24 G. 3. feff. 1. c. 7. f. 3. 
all drafts upon bankers, except payable to 
bearer, arc liable. 

Though 23 G. 3. c. 49. f. 2. impofes is. 
upon foreign bills, &c. if for 50/. or upwards, 
yet by f. 8. it is provided that no foreign 
bill, (dc. fhall be charged with more than 6 d. 
and every duplicate and triplicate 6 d. 


(d.) Remedy 
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(V.) Remedy upon a Bill of Exchange , again]} 

the Drawer. 


JF A. draws a bill of exchange uporf B. tCm.vig. 

payable to C. and it be protefted for non- 201 ' 
acceptance, not finding other fecurity, or for 
non-payment by B. an action upon the cate 
in ajfumpftt lies agaififir A. by the cuftom of 
merchants, for the money, and the damages 
confequent upon non-payment. 

So a general indebitatus ajfumpftt lies a- x Salt. u;. 
gainft the drawer, for money received to the 
plaintiff’s ufe. 

So debt lies againft A. who was indebted * Sa . IJc \ 2 3* R * 

t . r i ° Cont. in T. it 

by receipt of the money. c.inB.R, 

Wclft and Craig, 1 Stra, 680. 


And A. (hall be charged, though he be r. 2 vent.2 95 , 
not a merchant; for when he makes a bill of SaIk 
exchange, he fhall be liable according to the Sho, 125. 
ufage among merchants. . Carth * “• 

So A. fhall be charged upon an inland, ^aik. nj. 
as well as upon a foreign bill of,exchange. 119 * 7 ’ 

So he fhall *be charged by C. .though he R- Sho. 164. 
has indorfed it to D. for his account, and as 
icrvant to him. 

So if a bill be payable to C. or order , or R. 2 Vent. j«3/ 
to C. and his ajfigns , and by indorfement C 
affigns to D. and he to others, and B. does 
not accept, &c. an ajfumpftt lies againft A. 
by any indorfee, or affignee. 

So if B. accepts, and afterwards fails in 4 com. Dig. 
payment. 20z ' 

So if an indorfer pays to any indorfee, A. r. L«t. m. 
is afterwards liable to him. c * rth * l3 °* 

Vol. I. So 



R. Carth# J. 


M-irf. 35. 


Per Trcbv. 

4 

l Salk. 127. 


Per Holt. 

1 Salk. 133. 


Gee v. Brown, 
M • 1 • G • 2. 
Stra. 792. 


Coleman v. 
Sayer. 

H. 2. G. ». 
Stra. S29. 


{ ohnfon v. 
Lennion, P. 
5 G. 3. aWilf. 
262. 

B. N\ P. 277. 
Chamberlaync 
v. Delaryfe, 

C. B. T. 7 G. 3. 


B. N. P. 269. 


Bright r. 
Burner. Sitting? 
after Tr. 1765. 

3 Burr.i6^7» 
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• . 

So A. will be liable, though the indorfer 
was a truftee for C. againft whom an extent 
was lued. 

But if the drawer upon proteft repay the 
money to the deliverer, he fliall not be after¬ 
wards liable to C. or any indorl'ee. 

Sq the drawer lhall not be charged, if the 
bill be not, after the time of payment, pro¬ 
teft ed in a convenient time. 

«If aj)ill be not payable to another or order , 
though it be indorfed, the indorfee fhall not 
charge the drawer. 

If the indorfee gives the acceptor time 
for payment feveral times, 'till the ac¬ 
ceptor fails, he cannot recover againft the 
drawer. 

If a bill of exchange accepted, and pay¬ 
able on Saturday , is not tendered till TueJ'day y 
when the acceptor flops payment, the drawer 
is difcharged. 

The indorfee may recover the whole fum 
againft the drawer, though the indorfer has 
paid him part of it. 

A bill was drawn by the defendant upon H r , 
for work done by the plaintiff on the defen¬ 
dant’s farm, in the poffeffion of H. The 
plaintiff did not give notice to the defendant 
that the bill was not paid ’till three months 
after it was drawn, and after a verdidt for 
the plaintiff, the court granted a new trial, 
holding this to be fuch laches as difcharged 
the defendant. 

A foreign bill of exchange was drawn 
payable at 120 days after fight, but when the 
bill was prefented for acceptance, that was 
refufed; upon which an adtion was immc*. 
diately brought againit the drawer, without 

* waiting 
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waiting 'till the expiration of the 120 days. 
On the trial the defendant objected that he 
was not liable 'till the expiration of the 120 
days, and offered to call evidence to prove 
that the cuftom of merchants was fuch. But 
Lord Mansfield faid the law was clearly other- 
wife, and refufed to hear the evidence. So 
the plaintiff recovered. 



(r.) Remedy 
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P 

R. t Rol. 6. 
I. 45. 

2 Cro. 306# 


^Com. Dig. 203. 


R. Skin. 343, 
410. 

R. 1 Sal. 125, 
133. Skin. 410. 


Per Holr, 

1 Sal. 127. 


Dub. T. ia W. 
3. inter Milner 
and Hanifon. 
4Com.Djg. 203. 


2 Sal, 126. 


R. Carth. 459* 


(«*.) Remedy againjl the Acceptor and 

Indorfer. 

* 

IF A. draws a bill of exchange upon B. 

payable to C. or order, and B. accepts it, 
ar. 'ajjmpfit lies by the cuftom of merchants 
by C. againft B. for by his acceptance he un¬ 
dertakes to pay. 

So if C. by indorfement afligns to D. and 
he to others, B. will be liable to an ajjiimpfit 
by any aflignee. 

So every indorfer fliall be liable to any 
fubfcqtient indorfee. 

Though the bill was payable to B. or hearer , 
for the indorfement makes a new bill. Vide 

pfi- (/■) 

Though the bill was forged, &c. for the 
indorfement charges the indorfer, and there¬ 
fore the hand of the drawer to the bill need 
not be proved. 

If A. draws^ two or three bills for the fame 
fum, according to the cuftorr? of merchants, 
the one payable if the other be not paid, and 
B. accepts the fecond and not the fir IT, an 
a (Jumpfit lies againft him upon the firlT, with 
an averment that he has not paid the one or 
the other. 

, If B. accepts a bill for himfelf, and C. who 
are joint-traders, in refped of their trade, 
both are bound. 

If the acceptance be a year after the bill 
was payable. 

* So if A. draws a oill payable to C. for 
the ufe of D, and C. indorfes it, an ajfumpfit 

' lies 


R. Sho. 4. 
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lies by the indorlee, though C. had paid 
it upon an extent at the fuit of the King 
againft D. for C. was the vifible owner. 

Though C. fold to the indorfee upon a dif- 
count, where the bill is payable to C. or order , 
and not bearer. 

But debt does not lie againft the acceptor j 
for his engagement is collateral. Vide ante. 

(*•) . 

So if the drawer upon a proteft repsiy^he 
money mentioned in the bill to the deliverer, 
the acceptor cannot be afterwards fued by him 
to whom the bill was payable, if he was only 
aflignee to the deliverer. 

If the indorfer hath paid part of the money, 
that will difpenfe with the neceflity of proving 
a demand on the drawer. 

If an indorfer be not charged in a con¬ 
venient time after the bill due, an -aCtion 
does not lie againft him. Vide poft. Eftay II. 
V. Tyndall and others v. Brown. 

Or, if there be not a demand, or a prior 
endeavour to obtain payment from him who 
drew the note, or to whom the bill was di¬ 
rected. As to the cafes in £alkeld y Vide 2 
Burr. 677, 8'. 1 L. Ray. 443.' 12 Mod. 244. 
I have not exactly followed Salkeld. Vide 

P°Jl- (/•) 

If there be not a demand on the indorfer 
after the indorfement made. 

So if a bill payable ta B. or bearer , be 
indorfed to another, the indorlee cannot 
maintain an adtion upon it. Vide infra. 

(fO 

A calh note on a banker, payable to the 
pip Fortune or bearer y is a good and nego¬ 
tiable bill of exchange, and the bearer may 

CU # maintain 


Per Holt , 

1 Sal. 22S. 


R. Hard. 4S7. 
Acc. 1 $<U.23. 


Marf. 35. 


Stra. 1246. 


Per Holt, 

1 Sal. 128, JJ2, 


I Sal. 126, l*7f 
132. 


Per Holt, • 
1 Sal. 12S. 

R. 1 Sal. i2j, 
Skin. 332. 


B. N. P. 373. 
Grant v, 
Vaughan, B.R, 
T. 4 G. 3. 

3 Burr. 1516# 
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maintain an a&ion on it in his own rtame; 
or he may recover on it in an a&ion for 
money had and received to his ufe. But in 
cither cafe he muft prove that he got the bill 
fairly and bond fide. 

WiikJiifon v. j n ca f e againft the acceptor, the drawer’s 

n cfs'tr. 648. hand, need not be proved, but the defen¬ 
dant may difprove it. 

Burrows v. The acceptor cannot be fued here, after 
ir™"3 cfscr.' ho has,, been difeharged by the laws of the 
?33* country where the acceptance was made. 

Thomas v. Adion lies for the indorfee [query, as to 
S^ra^ss. 0, the drawee ?) of a bill of exchange againft 
S.r.h. i. a fervant on whom it is drawn and accepted 

generally, though the order is to place it to 
the account of his mafters, and the letter of 
advice fent to his mafters. 

N. B. The bill was not drawn on him, 
or accepted by him, as the fervant of the 
company to whom he belonged, and on 
which company the intent was to draw. 
^rV’i M ° 11 " if d. draws on B. for 50/. in favour 
t Atkyns eVi. of C. who indorfes and negotiates the bill, 

which is fent to B. who keeps it ten 
days ’till payable, and then returns it un¬ 
accepted, but- having put a private mark 
on it, the indorfee demands and receives 
the money from C. in the mean time 
is bankrupt, C. brings bill againft B. who 
anfwers, and dies, and the caule is revived 
againft his executrix; equity will retain the 
bill, though for a legal demand, (other- 
wife, if B. had been alive) and determine 
on the fads relating to the legal demand; 
and will decree JS.’s executor to pay C. 
the 50/. and intereft, from filing the origi- 



[ * 3 * ] 

nal bill, and cofts from filing the bill of 
revivor. 

Action lies for the drawer, again ft the i wiif. is 5 . 
drawee, after acceptance. Simmon Is v. Par- 6Coin - Di »-43» 
winter. H. 21. G. 2. Affirmed by the Houfe 
of Lords. 


Q.+ . (fi flow 
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Ttt z J. I Vent. 
153.Semb. Lut. 
J5S5, 1594. . 
Carth. S3. Skin. 
332. R. 2 Mud. 
Ca. 373- 

1 Vent. 153. 
R.r Sal. *4,129* 
l Lev. 298. 


R. Lut. 892. b. 


R. Hard. 486. 
R. 5 Mod. 367. 


R. Lut. 233; 


I Sal. 231. 


R. Lut. 233^ 
1535. 

R. Sho. 17.9, 
317. fl. N. P. 
27 8 - 

«b 


R* 1 Sal. 


(f. j How the Remedy is to be purfued. 

JN an affumpfit upon a bill of exchange, the 

phintiff muft declare upon the cujiom of 
merchants j for an indebitatus affumpfit does 
not lie without a confideration proved. Vide 
infra. • 

And if the declaration be upon the cuftom, 
and alfo an indebitatus affumpfit, and intire 
damages, there fhall be no judgment. Sed 
qu. ? furely this mujl mean where the cujiom 
is Jet forth fpecially, which is unnecejfary. Vide 
infra. 

So it muft alledge the cuftom amongfi mer¬ 
chants, &c. for if it be alledged amongft alj 
perfons, it will be bad. 

Or that by the cujiom of England, though 
the words of England fhall be reje&ed as 
iurplufage. 

So die declaration muft fhew the cuftom 
purfued > and therefore it ought to fhew the 
time and manner of acceptance, i. e. where 
the cujiom jis' fpecially fated ,' which is not 
nccejfary. Vide infra. 

It ought tq lhew what the time fhall be 
by the ul'age, if the bill be payable at ujance, 
ife. 

But if the cuftom be ajledged at London, 
that any merchant, &c. it is well. 

And if it be general, that by the cuflom 
of merchants, &V. it is fufficient, without 
fhewing the cuftom fpeciallyj for the court 
will take notice of ir. 

If the declaration be upon the cufiom , and 
that he to whom dire bled refufed payment, per 

quod 
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quod the drawer onerabilis devenit, it is fufR* 
dent, without an exprefs promife alledged. 

So it is lufficient to fay quod fecit billam r. Lut. tj 9 . 
manu Jud fubferift' though it does pot fay, 
fecundum ujum mercatorum. 

Or, that value was received. Vide ante, (a.) Lut. 889. a. 

That it was accepted and paid for the b'onor R. Lut. 899. b. 
of the drawer, without faying to whom, 

R. after vcrdidl. 

That the defendant was an indorfer, Without Cont. per Holt, 

an ayerment, that the plaintiff demanded it acc!‘i s*l *3. 
of the drawer, or former indorfer. vide ante. 

That the defendant undertook to pay fecundum Per Holt, * Sal, 
tenorem bilU , though the acceptance was after I27 ’ l * 9 ’ 
flie bill due for, fecundum tenorem, fhall be 
rejected as furplulage. 

The acceptance may be fated under a fcilicet t 
ary day, before due. 

It is not neceflary to make mention of the R. iSai. 131. 
proteft in a declaration upon an inland bill 
upon the St. 9 & 10 W. 3. 17. 

Dr, that lie inquired for him, to whom the R. earth. 510, 
bit. was directed, before proteft j for, quod non 
fur, inventus, is fufficient. 

\ T or is it neceflary to alledge a promife after r. earth. 5 to. * 
pnteft. 

So, if the cuftom be alledged, that the r. i Sal. 
beaer Avail maintain an a&ion upon a bill Skm - 3 * 6> 
payrble to B. or Bearer, and the defendant 
den'urs, judgment fhall be for the plaintiff; 
for by the demurrer the cuftom is confeffed, 
thoiigh there is none fuch. Vide ante (e). 

St, if the declaration alledges, quod indor- r. iSai. 130. 


Javit, without faying, that he fubferibed it, 
it is ftfficient after verdid for the plaintiff; 
for a good indorfement muft be proved. 

So, f the a&ion is upon the firft bill, and it r. i s»i. 130, 
is not alleiigcd, that the’2d. or 3d. was Carlh - 5 Jw - 

/ 2 not 



R. Sb». 318* 


X* CartB. Sji 


Wegerfloflfe ▼. 
Keene, M. 6. G. 

Sti« 214* 


Ibid. 


Bromley v. Fra- 
aier, T. 7, G. 

Str. 441. 


Lawrence v. 
Jacob, P/8. G. 
Mi. 515. 


Achcfon v. 
Fountain, T. 9. 
C. Str. 557. 
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not paid; for it fhall be intended after ver* 
did. 

So, if the declaration alledges the cuftom 
to be, that if a bill be duly accepted and 
afterwards refufed, the drawer fhall be liable, 
and.fhews that the bill was after the time it 
became due prefented and refufed, it will be 
well; for the drawer is liable at any time} 
ajr'i.tlip alledging the cuftom more ftrid tjian 
was necefiary was furplufage. 

It is not neceffary or prudent y to Jet forth the 
cuftom Jpecially . 

In a plea of a bill of exchange, the cuftom 
need not be alledged. 

When a bill is drawn, pay my firft, my fecond 
not paid , in an a&ion on the firft, it is not 
neceffary to aver that the fecond was rot 
paidj the averment on one goes to the otter 
alfo. 

It is not neceffary to lay an exprefs affunp- 
Jit ; nor to alledge a requeft before adt.on 
brought. 

Sea qu. if there was a Jpecial demurrer ind 
thofe omiffions affigned for caufes ? 

Per curiam on confideration,. a demand on 
the drawer 6 f a foreign bill of exchange, is 
not neceffary to make a charge on the in- 
dorfer, but the indorfee has liberty to re¬ 
fort to either for the money. 

The fecond indorfer , in an attion againfl the 
need not fhew a demand on the drawer , 
but he fhould fay he has not paid it. Vide 
infra . 

If a bill be drawn payable to A. ororder, 
who indodes it to B . without the wordi “ or 
order,” and B. declares as on an indorfement 
to him or order , it ‘is good, and J?.imigit have 
indorfed it; Vide infra, * 

. 3 The 
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The words “ or order” are not neceffary to Me v.i.i.c*. 
be inferred in the indorJement> the bill is nego- 2 Burr. 1216. 
liable without them. v * p® 11- 

A demand need not be made on the drawer J er L ”" d v wicke * 
of a bill of exchange, to intitle an indorjee to H a y«, 1^*1736. 
an action ; for every indorfer is a new drawer. * Atkym, **». 

Vide Jupra. * 

In aftions on inland bills , by indorjee againft Hcyiynv.Adam. 

indorfer , plaintiff muft prove demand, or due 2 Burr. 669. 
diligence to get the money from draWeeac 
acceptor , but need not’ prove demand on 
drawer , but on promiffory notes , indorjee plain¬ 
tiff muft prove demand or diligence on maker 

of the note. Vide poft. [4]. (a.) 

The indorjee of an adminijlrator may de- Barnes, 164. 

dare, without a projert of letters of adminif- 

trarion. 

“ Pay the contents,” may be wrote in court Barnc, >453* 
ever the indorfer’s name. 
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[4.] (tf.) Of promiffory Note. 


R. Cont. in 
C.B.T9W.3. 
fot. 500. Crom¬ 
well. Dub. 

B. R. T. 12 W. 
3. inter Swift & 
Butcher. R. acc. 
B. R. Cleric & 
4 Com. Dig. 
205. R. 3. Lev. 
299. Acc. inter 
Butch er & Swift, 

R. 1 Sal. 24.129. 


z Mod. Ca. 374, 


R. a Mod. Ca. 
373 - 


B Y the St. 3 & 4 Ann. 9. all notes made by 
•any perfon (or by the fervant or agent of 
any trader, ufually intrufted to fign notes for 
his mafter,) fhall be payable, indorfible, or 
Cftigitable. 

And afbion may be maintained againft him 
who figned, or whofe fervant or agent figned 
it, or againft any of the indorlers. 

And notes payable to any, or bearer, fhall 
be conftrued due to the perfon to whom made 
payable. Vide ante. 

Before that ftatute, a note payable to A. 
or order , if it was afligned or indorfed to B. 
coaid not have been fued by B. except in the 
name of A. for it was not in the nature of a 
bill of exchange. 

Martin, 1 Sal. 1^9. R. inter Duller & Crips, 2 Ann, Mod. Ca, 29. 

So, upon a note to A ’. or bearer , the law 
does hot prefume an affumpfit to the bearer, 

T. 12. W. 3. 

And the plaintiff could not declare upon a 
promiffory note, as upon a bill of exchange. 

If a note be payable to A. or order , an 
affumpfit lies by A. or by any to whom it fhall 
be indorfed j for by the Sr. 3 & 4 Ann. 9. the 
affignee or indorfee may maintain an aflion 
againft the drawer or indorfer, and recover 
damages. 

Yet debt does not lie upon a promiffory 
note, by any, againft the indorfer , or drawer ; 
for it is made by the St. 3 & 4 Ann. 9. of the 
nature of a bill of ex hange which is only evi¬ 
dence of a debt. £>u.? However, as to the 
draper. 


A pro- 
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A promiflory note to pay within two months Andrew* r. 
after a fhip is paid off, is aflignable, and h. ^ 

aflignee may maintain adlion on it. v.’undw^T 

H. 23 i Wiif. 16?,, 
But a bill to pay out of drawer’s growing h. m Ann. 
fubfiftence is not negotiable. jocci yn ». 

A promiflory note from A. to pay fo much Popi ,, cwe „ v 

to B. for the debt of C. to B. is within Stat. wiif ,,, h. gg. 
3 & 4 Ann. and negotiable. ° r ' Str * 

If a promiflory note is wrote in tji8*k- T»yi or v . Dob. 
fendant’s own hand, and his name is in any 8ins » M * 7 £. 

/•• 1 j c \ r m * Str. 399* Eliott 

part ol it, there needs no iubicription, nor v. cooper, m. 
need it be laid in the declaration that he 70. *. u. 

r j ? aym - *37«. 

ligned it. Str. 609. 

If one adlion is brought againft the drawer, Windham v . 
and another againft the indorfer of a promiflory ™ u ilhcr ’ 8 Cm 
note, execution lhall be only on one. In faft, r ' 5 ' 5 ’ 
the principal in one atftion, and cofts in both 
being tendered, the court would not pe/mit 
any execution to iflfue. 

A promiflory note to be accountable to order Morris v. Lee, 
for 100 1 . value received, is negotiable, and 6 s 9 ! 
within the ftatute. *39^- 

“ I do acknowledge that A. delivered'mefuch chadwkk v. 
bonds and notes, and B.’s receipt and bill on J"* ,zG * 
me for 10 l. which 10/. and 15 /. 5 s. balance ' ‘ 
due to A. I am fill indebted, 'and promife 
to pay,” is a note within the ftatute. 

If the indorfee receives part of the drawer, Kciiock v. 
the indorfer is abfolutelv dilcharged. Vide Ro ^ n ^ n > H - 

. r a rr 1 L' ° J 3 G > to. 745* 

jnfra. & qu. ? If no laches. 

It is the fame thing, whether the drawer, Hail». pitfktd, 
or one for him, pays the money; and fo if the *70. *. 
drawer is fued by the indorfee, who obtains * ’ 4 ’ 
interlocutory judgment, and the bail pay the 
note, and take aflignment of note and judg¬ 
ment, they cannot recover againft the in¬ 
dorfer. 

tc I pro- 
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Burrhei v. sio- " I promife to pay to A. &c, three month* 
eock.M.iO. *. a f ter date, value received of the premiffes in 

Rojemary-iane, is a good promiuory note 
within the ftatute. 

Syderbottom v. Eyre, C. J. in C. B. directed the jury to find 
Sul! 649. lG ^ or defendant, indorjer of a promiflbry note, 

becaufe the plaintiff did not prove demand on 
the drawer. 

Collins v. But- There muft be (according to the cafe in the 

margin}, a demand on the drawer of a note 
nardwicke,c.j. before the indorjer can be charged ; if he is 
Cooper 2 ’v/le- run away, it is not enough to fhew that, but 
BUnc. plaintiff mull prove he attempted to find him. 

Vide Jupra , & infra. 

cooper v. Le- Hardwicke , C. J. faid, Holt , C. J. and Eyre, 

C. J. were of opinion that the indorjer of a 
promiffory note fhould not be charged, unlefs 
a demand had been made on the drawer ; but 
that Bratt, C. J. King , J. C. Raymond, C. J. 
and himfelf, were of opinion he might, and 
determined accordingly in this cafe. Vide 
Jufra , & infra. 

Whether demand on drawer is neceffary to 
charge indorjer , is a point in much doubt, but 
the objection mpft be made at the trial, for on 
the face of the declaration it is wftll. 

Thecd v. Loveii, If plaintiff 1 has indorfed a note in blank, 

slia! moj. 1 ' his name may be ftruck out after the note is 
• delivered in at niji prim. 

If indorfer pays part of a note, it is not 
si/. 1246. . neceffary to prove demand on the drawer. 
Bevdflr* v. A promifforv note, to pay fo many days 
a. str. U.JJ. after the grantor fhould marry, is not negoti¬ 
able within the ftatute. 

To pay fix weeks after the death of his fa¬ 
ther is negotiable; for this is not fuch a con- 
tii gency, whereby it may never become pay¬ 
able, 


Hamilton v. 
Mackrcl), M. 
10 G. 2. 

B. R. H. 3x2. 


Cooke v. Co!e- 
han, M, 18 C. 
2» Str. 1217. 


A note 
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A note to deliver up horfes and a whar£ 
and to pay money at a certain day, is not 
within the ftatute. 

If a hufband indorfes a note given to him 
by his wife, it is good as between him and thd 
indorfee. 

So if the note be given by an infant. 

So though fome of the indorfees did not pay 
a valuable confutation, yet if the laft did, it 
is good as to him, unlels fraud or equify*^- 
pears. 

A note given to an infant, payable when he 
lhall come of age, viz, Jucb a day , is within 
the ftatute. 

A note payable eventually, upon an uncer¬ 
tain contingency, can never be a negotiable 
note; as to pay on the death of A. if he leaves 
drawer fufEcient to pay it, or he is otherwife 
able. 

Proof of the acknowledgment of indorfer of 
his name, is not evidence againft the drawer 
in an a£tion by indorfoe; the indorfer’s hand 
muft be proved. 


Martin v. 
Chauntry, T # 
21G. z. Str# 
1271. 

Haly v. Lane, 
P. 1741. 

2 Alky ns, iSx« 

Ibid. 

Ibid. 


Gofs v, Ndfon, 
H. 30 G, 2. 

1 Burr. 226. 

Roberts v, 
Peake, P. 30 C. 
2» i Burr. 323. 


Barnes, 4364 


(£.) What 
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R. 11 Geo. 

2 Mod. Ca. 363. 


R. 1 t Geo. 

^ Mod. €3.362. 


t Mod. Ca. 2.63. 


(*■) JVhat Words make a promijjory Note 

affignable. 

*PromiiTory note does not require any ex- 
preis form of words: and therefore, a 
note whereby A. promifes to account with B. 
c/^dfd^r for 101. is good, and affignable ; for 
it is tantamount to, I promife to pay, &c. 

But I promife to pay 70 1 . or furrender^. 
is not affignable; for it may be fatisfied by the 
furrender. 

Or, I promife to pay iol. to B. if my bro¬ 
ther does not by fuch a day. 


(r.) When 
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(r.) When a Bill, &c. Jball he Payment. 

■J F a bill of exchange, or promiffory note 4Com D; g .rc if? 

be given to another, and accepted as miney, (f ' 17 5 
it will be a good payment. 

So it' A. lclls goods to B* who agrees to de- i Sil. 124, 
liver a bill, or note for his fatisfa&ion j ■"TT the 
bill, &c. be delivered, it will be a payment, 
though the bill be never paid. 

So, if A. gives his own bill of exchange Per H»it, sho. 
upon B. to C. payable to C. or order , for I<!5 ' 
value received, who keeps it for 2 years, it 
will be a payment j for if he does not refort to 
A. in a convenient time, it fhall be prefumed, 
that he is fatisfied with the bill. 

By the Stat. 3 & 4 Ann. c. 9. an inland* bill 
accepted for fatisfaftion of a debt, fhall be 
deemed full payment, if the perfon accepting 
it take not due courfe to obtain payment, by 
endeavouring to get it accepted and paid, or 
protefled. 

But, regularly, a bill or note given to a sa 442. 
creditor fhall not be a difcharge qf the debt, Sbu,<N<J * 

’till payment j unlefs it be accepted in difcharge ; 

1 Sal. 124. For, without an exprefs agree¬ 
ment to take it in difcharge , the acceptance is 
only, upon condition if it be paid. 

So, if A. being indebted to B. indorfe a bill R -1 sa 12+* 
exchange, and fend it to him; it will not 
be a payment, though it continue in his hands 
a long time after it is payable. , 

And B. may afterwards fue A. for his debt j p er Holt, j s»i. 
and fuch bill fhall not be allowed in fatis- Ia +* 
faftion. 

Vol. I. So, 
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R.Mod. Ca. 36. So, if a bill, fent to a goldfmith by a fer- 
bai. 442. vant, be paid in part, and another bill given 

for the refidue j the acceptance of the other 
bill by the fervant will not be a payment for the 
refidue, if the other bill be not paid. 
r. Mod. Cj. Though the mailer lend his fervant the next 
’ h day to receive fuch bill. 

r. sji. 447. go, if a bill or note be given and received, 

g^raily for a debt, it will not be a payment, 
if the goldfmith fails before the money paid; 
though the goldfmith continues to pay all the 
fame day; for he, who takes it, is not bound 
to receive it immediately, but fhall have a rea- 
fonable time for it. 

r. Eq ca. *60. So, if a bill be given generally, upon B. a 
2Mod! Ca * goldfmith about ten in the forenoon upon 

Saturday j and the receiver fends all his bills 
that day received by his fervant, who receives 
feveral lums upon them and enters them; 
and then it is five in the afternoon, after 
which time it is not ufual for goldfmiths to 
- pay upon a Saturday , as they adjuft their ac¬ 
counts* at that time, for which reafon he does 
not fend the bill to B. 'till ten on Monday 
mornings ancle's calhier cancels the bill, and 
diredls the fervant to Coroe half an hour after¬ 
wards j but then, and upon two fubfequent 
demands does not pay; but in the afternoon 
upon Monday gives another bill of the fame 
date, and for the fame fum, at which time he 
was a bankrupt: this bill will not be pay- # 
mem, though tipe fervant was in fault, becauf# 
he did not Hay to receive the money when the 
bill was cancelled. 

Moore War- If defendant gives plaintiff’a goldfmith's 
% T* n° Ime i note at two * n t ^ le a ^* 2rnoor ^i arid next morn- 
oV.'su. 4 ij. ing at nine it is tendered, a quarter of an 

hour 
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tour after they had ftopt, it is not pay¬ 
ment. 

The common ufage in tranfadling affairs 
of this nature, is to be chiefly regarded; lb 
.where it is the cuftom of a company (as it was 
of the Bank and of the Sword-blade Company) 
to fend their fervant in the morning to leave 
the notes, and to call for the money in the 
afternoon, if the goldfmith has ftopt payment 
after the notes left, it is not payment. 

If a man receives a goldfmith’s note at two 
on Saturday, and does not demand it ’till TueJ- 
day morning, it is payment. 

If a man receives a goldfmith’s note, at 
twelve, puts it into the Bank at one, next morn¬ 
ing at ten it is carried with others for 26001. 
and left as ufual, called for at eleven, and at 
two, payment refufed, but they pay fmall notes 
for two hours after j this is not payment. 

If A. indorfes a promilTory note to B. who 
gives a receipt, “ Received the contents when 
the above bill is paid,” and keeps it from 
28th March, when it became payable, to 13th 
May, when the giver of the note fails, it is 
good payment by A. 

A goldfmith’s note, paid in at half paft 
eleven, and not demanded ’till next day at 
two is payment. 

And fo a bill accepted, by writing an order 
on his goldfmith to pay it when due, is pay¬ 
ment, if not tendered in the fame time as a 
note or draft. Vide Jupra, & infra. 

A banker’s note paid after dinner, and re¬ 
fufed payment next morning at nine, is not 
payment. Vide Jupra. 

If a creditor takes a draft from his debtor, 
on another, though it is not payable to him, 

R 2 or 


Turner v, Meatf* 
coram Pratt, 

C. J. H. 7 G. 
Str.416.C0nr ra # 
Hayward v. the 
Dank ot Eng¬ 
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9 G. Str. < 550 * 


Man waring v. 
H rrin n, H. 

8 G. Str. 50S4 

Ho arc v. Da 
Cofta,T* 5 G f 
2. Str. 910. 


Smith v. Wilfon* 
P. 11 G. 2 , 
Anar. 187. 


Eaft India Com. 
v. C'hitty, M, 

16 G. 2. 

Str. 1175. ' 

Biihopv. Chittvi 
I.169. z- 

Str. 1195. 


Fletcher v. 
Sandys. H. 

19 G. 2. 

Str. 1248. 

Chamberlyn ?* 
DtrlarivC, T, 

17 G. 3. 

2 WiU. jjj. 
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or order y and keeps it an unreafonable time, 
and drawee breaks, yet it is payment. 

Upon the whole, I think the cafe of 'Tindal 
and others v. Brown> Pofi Eflay II. V. being the 
laft determination upon the queftion, tc what 
is reafonable notice,” and as having undergone 
great and frequent confideration, may be 
confidcred as a governing cafe. By that cafe 
it <8ro»feems, that the notice muft be given by 
the holder of the bill, to fhewhe does not mean 
to give credit to the indorfer, or perfon from 
whom he leceived the bill. 


Is -1 Of 
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( 5*1 ty ct ^ er writings without Jeal of 

various kinds . 

♦ 

AN affidavit of a perfon deccafed was al¬ 
lowed to be read in confirmation of other 
evidence, to prove his marriage at th 
though taken before a furrogate, when there 
was not any thing before the ecclefiaftical 
court, 

A certificate of the commifiioners for ftating 
the army debts, conclufive. 

But it muft be figned by them fitting upon 
the commifiion. 

Corporation books , when publicly ke.pt as 
fuch, and the entries made by the proper 
officer, are evidence. 

A furvey taken by one, under whom the 
party producing it claims, not evidence, the 
other party not being privy. 

A vifitation made by the heralds, entered 
in their books, and kept in tlieir office, evi¬ 
dence of a pedigree. 

So the minute book of a former vifitation, 
figned by the heads of the fcvcral families, 
and found in a private library. 

Copies of corporation books , or of a poll, 
are evidence; and in that cafe B. R. will not 
order the original to be produced without par¬ 
ticular reafon. 

A letter , fifty years old, found in the cor¬ 
poration cheft, is not a corporate a< 3 , lb as 
that a copy of it may be evidence, but the 
original mitf be produced, 

R 3 Pa 


Sachevereli v. 
Sachcvereli. 
March, 1716. 
Court of Dele* 
gates. 

Sir, 35. 


Mood', v, 
Thurfton. 

M- 8. G. 

Str. 4.81. 

Mountcan v. 
Willun, T. 9 G 
Str. 568. 

> , * 

Rex v. Mother- 

fJl, E. 4 G. 
Sira. 93* 

A non. E. 4 G. 
Str. 95, 


Pitton v, Walter 
H. 5 G. 

Str. 262* 

(Ld. Oxford’s) 
Ibid. 


Bror^is v. Mayor 
and Aldeimcn 
of London. 

I\ 6. C. 

Str. 307. 

Rex v. Gwyji, 
M. 7. G. 

Str. 4 q j. 



Beflnet *. 

*1 l-,ipJS, 

tl. 1723- 

Bunt;, j 43 - 


Sb 11 n» v. 
farmer, M. 12. 
tx, * r *r, 646. 
Murray v. 

Thu mill. 

M* 13 * 0 . 

S r. 717. 

Do.vns v. 
MoOrtmafl. 

H. 1724. 

Bunb. 189 . 


B P . Hereford 
v. D. Bridg- 
vater. T. 1729. 
Bunb. 269. 


Str. tzt. 

2 Ld. Rayon. 
J370. 


Turner v. Crifp. 

n g. 2. 

Str. 827. 

Crew v* Sautt- 
te r * H. b G.i. 
Str. 1005. 

Ver I'robyi* and 

LlC J Ollli'd 

Pw T 

M,y v. Va\. 

P. 10. G. 2. 
S.r. 1073. 


t MS J 

On an iffue to try a modus, the plaintiff 
may be ordered to produce the books of former 
refers, if *hey have been produced at the 
hearipg. 

A company (as the Eaft-India company) 
fhill not be obliged to produce books of 
letter / in a caufe where they are not con¬ 
cerned. 

copy of an old agreement admitted, 
where the original was in the Bodleian library, 
whence the Oxford ftatutes prohibit it to go 
out. 

A defendant lord of a manor, who infifts 
on a modus , is not obliged to produce court * 
rolls to fhew what proportions of it are 
paid by the other defendants, tenants of the 
manor. 

An indorfement on a bond of inter eft paid 
within 20 years is evidence, though under 
the hand of the obligee, if it was made be¬ 
fore it could be thought necefiary to encoun¬ 
ter the preemption. Searle v. Ld. Barring¬ 
ton, Ht 2. G. 2. affirmed in the exchequer- 
chamber, and in parliament. 

But if the .'indorfement is after the pre¬ 
emption has taken place, it is not evi¬ 
dence. 

The poft-office is not obliged to produce 
books in fuits where it is not party. 

»*Jf there is a general regifter-book of a 
pidfh, into which the entries of baptifms are 
made every three months, from a day-book 
into which they are made immediately, the 
firft is the regifter and evidence, and the 
day-book not, though they differ, or any thing 
omitted in the regifter which appears in the 

\ tjay- 
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day-book, as B. B. to lignify bafe-born. Vide 
ante , Wills. A. II. (ir.) [i.] 

A bill of parcels from a merchant abroad, 
with his receipt to it proved, is evidence of 
property in an aftion on a policy of inju- 
rance. 

An entry in an attorney's debt-book ma,y be 
read after his death, to prove that a deed was 
made. 

A plaintiff (hall be obliged to prodc^J his 
books relative to his dealings with defendant, 
Sed qu. ? I conceive all that can be done is to 
give parol evidence , if they are not produced. 

Plaintiff in trefpafs for diftrels for a fine 
fet by the lieutenancy of London , fhall have 
leave to infpeft their books and take copies, 
but the commiffioners fhall not attend with 
the books. 

The court will not make a rule to in£peft 
the books of a company plaintiff, if it is not 
a public company, but defendant may give 
notice to have them produced at the trial. 

If there is a rule nifi for information quo 
warranto , the court will make a rule for 
defendant to infpeft the charter and corpora¬ 
tion books. 

An entry in a bankrupt's books’, before the 
aft of bankruptcy, is evidence of a debt ow¬ 
ing by him to the petitioning creditor. 

C. J. T. jo&iiC. x. 

A leffee of the dean and chapter of Can¬ 
terbury defendant, in ejectment , at the fuit of 
their truflee, fhall not have liberty to infpeft 
their books. 

On a rule to ihew caufe againft an infor¬ 
mation quo warranto by what righf defendant 
claims to hold a court-het in a borough, de¬ 
fendant fhall not have a rule to infpeft the 

corporation- 


RuiTel v. 
Bohemc. 
H. 13* G. 
Sir. 1127. 


Warien v. 
Greenwlle. 
P. 13. G. 2. 
Sti. 1128. 

Goatcr v* 
Nunnely. 

P. 13. G. 2, 
Sti. 113c. 


Edwards 
v. Vefcy. 

T. 8. G. 2. 
23 . R. H. 128. 


Charitable Cor- 
poiation v. 
Woodcraft, 

X. 8. G, 2. 

B. R. H. 230. 

Rex v. Holjifter* 
P. 9. G 2. 

B. R. H. 245. 


Ewer & al. 
aflignees of 
Wuiier 

Prefton, * 

Per 

B.R H.37?. 

Ord v^Stubb*. 
T. 11 & 12 C,2. 
Aodr. 247# 


Rex v. Bridge- 
man.H.17.G 2. 
Stf. I 20*. 



Smith v. Davis, 
T. iS. O. 2. 
j Wiia, 104. 


Vicar of Kil- 


1 . 2 . 
J Yu 


I 7 C. 


Bin c , 235. 
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corporation-books , for it is a matter of private 
claim between the parties. 

R*x v.Cornelius, On an information againft jujlices of a cor- 
Str.Vaio.’ 2 * portion, for taking money for granting ale- 

licences, profecutor fhall not have a rule to 
ihfpedt the corporation-books. 

If. the lord of a manor brings eje Ament for 
lands, claiming them as copyhold, againft de¬ 
fendant, who claims them as freehold, de- 
ferlftfjfc: fliall not have a rule to infpect the 
court-rolls. 

A furvey of a religious houfe (in the Firft 
cXT v ’ Tnn ‘ fruits Office) though the commifiion is loft, 
“ r g . 2. good evidence to prove a vicar’s right to fmall 

tithes. 

An eledtor, officer in the Poft-Office, fued 
on 9 Ann. has a right to infpedt corporation - 
locks where the freemen’s names are inrolled, 
and to take copies, 

'I he books of a company , not a corporation, 
nor truftecs for a party, ftiall not be in- 
fpedted. 

Defendant, holder of ftakes at a horfe- 
race, ftiall give plaintiff copy of the racing 
articles. € 

The court will order a jujlice of peace to 
give a copy of an information, and to produce 
or caufe to be produced, the original (at 
• trial for a malicious profecution and imprifon- 

mint againft the informer) and the conftable 
• to produce, or caule to be produced, the 
warrant. 

Rex v the Heft. Every member of a corporation has a right 
menof nva.-i- to look into th books of the corporation for 

s.r.wa -.’ L 2 a ma l ter that concerns himlelf, though the 

corporation is not a party in the difpute. 

’ A ftranger affedled by a by-lam, has a right 
to infpedt and take copies. ' 

j 4 Oh 


Bar it >, 13 C, 


Barnes, 439, 


parnes, 468, 


Barnes, *36. 
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On information by the attorney-general r c * v . Pumeii, 
againft the vice-chancellor of Oxford for ^*2. o. 
mifdemeanor in his office, the crown lhall ls,2 3 s* 


not infpeft the archives and fames of the 
univerfity. 

. Every one has a right to infpeft the books Herbert v. _ 
of the JeJfonSy for they are public books., 

iWils. 297, 

A writing without {lamps (being; an agree- Marker v. 
ment " that A, and partners fhall work njines ^ irkbc ^ 

“ in B.’s ground, and B. to have a propor- 3 Bm. i 5 \V. 
“ tion, and to be alfo partner for an eighth,”) 
which is not a leafe nor an affignmeftt, may 


be given in evidence on trelpafs brought by 
A. againft a ftranger. 

Qu. as to Jtamps fince 23 G. 3. c. 58, 
fett. 1 . ? 


at 


tBl. &f 
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Uackft. Com. 
L. |I2. C. 23 « 


Co. L> 


Faehina v. 
Sabine. Str. 

1104, & vide 
Omichund v. 
Barker, in Cane# 
Will. 84. 

2 Atkyn*, 19. 


[B.] Of Parol Evidence, viz. of Wit¬ 
nesses, they are 

I. Competent. 

« 

[1.] Credible . 

^ [2.] Of doubtful credit* 

II. Not Competent. 

[1.] Infamous. 

[ 2 .] Interejled. 

[3.] Wanting difeernment. 

[4.] Counfel , Attornies, and Solicitors , 
who are intrufted by their clients. 

A 

I. Competent. 

[Under this head the two claiTes of witneffes, 
credible and of doubtful credit, are un¬ 
avoidably confidered together.] 

A ll witneffes, of whatever religion or 
country* that have the ufe of their rea- 
fon, are to be received and examined, except 
fucb as we have already enumerated as not 
competent: all others are competent witneffes, 
though the jury, from other circumftances, will 
judge of their credibility. Vide infra . 

It was formerly fuppofed an infidel could 
not be a witnds. 

But good fenfe hath fince prevailed, and 
Mahometans have been admitted and ifworn 
on the Koran, in one cafe where two chief 
juftiees were prefent in council. \ 

In 
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In a&s of parliament which direct con- d. per Lord 
visions upon the oath of witnefles, the epi- f . 

thet " credible" is added, but it is not by chetwyud. 
any means intended to fignify “ competent 1 u,r ‘ 4I4, 
that is implied in the term “ witnejs.” But 
it is intended (from abundant caution) to 
declare, that though competent witjiefles fwear 
politively, their credibility is to be weighed ; 
and if the magiftrate thinks the evidence not 
credible , he ought not to convict. * 

Notwithftanding the very high refpeft we 
have for Lord Mansfield, we cannot help re¬ 
ferring the reader to the argument of Lord 
Camden in the cafe of Doc. Ex. Dm. Hindjon, pubiiflwd m 
& Ux. & al. v. Kerfey , E. T. 5 G. 3. 1765, 4 t0 - a.d. 1766. 

C. P. And the cafe of Hilliard and Jen¬ 
nings ( L . Raym. 505. Com. Rep. 90, 94. 

Carth. 514. 12 Mod. 277. Freem. 509.) 

in which laft cafe the court of King’s Bfnch 
not only declared the two words credible and 
competent , to mean the fame thing, but refted 
their main argument upon that very meaning 
of the word credible. 

And here, having mentioned Lord Cam¬ 
den’s argument, it may be very proper (in 
a work of this kind) to date Tais opinion at 
large as to the meaning of the wt>rd credible. 

He fays, 

“ I underftand the word credible to mean * fc*. 
Ivor thy of credit . When applied to the 

perfon of a witnefs, it befpeaks him to be a 
perfon of capacity to defervc credit, I fay, 
of capacity to deferve it, I go no further, be- 
caufe no man can be fure of obtaining credit, 
let him be ever fo credible* ; and, therefore, 

1 fufpeft .that the word credible has been ufed 
improperly in the laft pa(iage- * for credit*, 
which meaii a great deal rpore. Mansfield's ar- 

* « Now Furn ' nt ‘ 
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ct Now a, witnefs is credible In two 
fenfe s. 

“ Til, When this quality is predicated of 
him, or denied t» him in the abftraft, -with* 
out referring to the teftimony of any parties 
lar faff. 

*\ 2d. He is credible, or not, in another 
fenfe, -when the matter of Ms teftimony, in a 
particular cafe, comes to be difeuffed and, 
tried** 

“ A man therefore may be credible in the 
fir ft fenfe, though not credible in the fecond* 
and yet the word properly ufed in both. 

41 When you apply this epithet to legal 
witmeffes, that Jaw, where it is fo applied* 
muft determine the meaning. 

ti Now, if I afk this general queftion, who 
are credible witneftes by the law of England\ 
2. e., perfons worthy to obtain credit ? If the 
queftion is not abftird, I can give but one 
anfwer to it, all fuch peribns as are permitted 
to give teftimony in the courts of juftice. W ho 
not credible ? Thofe who are not permitted. 

“ The very admittance of the perfon tQ 
be examined, proves him, in the eftimation 
of law, worthy of credit, while he ftands un¬ 
impeached, *by calling him competent. 

** But when a witnefs’s teftimony is under 
trial, and I am aflced. Whether fuch a depo¬ 
nent is a credible wicnefs to thole faffs ? I 
muft take in a thoufand circumftafnces in 
order to judge fairly of his credibility quoad 
■hoc. 

“ In this cale I admit that you pre-fuppofe 
evidence given, becailfe his credibility 
-fhen depends not 01riv upon his perlbnal cha- 
raffcer, but likewife upon the evidence given* 
with many other cjrcumftances. ' 

" This 



C *J3 1 

tK This general character of credibility in 
the abftraft, is fo inleparable to the perfon of 
a difinterefted witilefs, that nothing but an in¬ 
famous judgment can deprive him of it: he 
is difbelieved in one caufe, he is notwithftand- 
ing a credible witnefs in the next ; he fails 
there, yet in a third he may obtain credit; 
let his conduct or general character be what it 
will, he is a credible witnefs to everv, fa< 5 t 
wherein he has no intereft. 

<c When I fay that all indifferent witneffes 
are credible , I do not mean equally fo, for 
credibility may have its degrees $ his rank or 
character may make him. more or leis credi¬ 
ble, but it is fufficient for my purpofe if 
the word is intkled to any degree of credi¬ 
bility. 

“ Now where a man’s tedimony is im¬ 
peached, this general charaifler of credibility 
is no longer confidered otherwife than as a 
circumdanee, and the inquiry is changed into 
a fcrutiny of his credibility to that particular 
fail. And here men of all ranks,’ character, 
and fortunes, are equally liable to the fame 
inquiry j it is by no means a co.nfequence that 
the bed man (hould turn out the mod credi¬ 
ble witnefs j every day’s experience proves 
the contrary, and a bad man is not only al¬ 
lowed to be a good witnefs, but fo met i roes 
even a better than a much better man. 

“ In this place it is proper to obferve, that 
the good character of the man has been con¬ 
founded with the credibility of the witneis, 
which are two different things, for the ilatute 
was never fo fimple as to require the attefta- 
tion of honed men, a matter impoffible either 
to be kno\^n or tried 5 but only demanded 

indifferent 
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indifferent witnefles, a defcription equally tin* 
derltood, and plainly triable ; indeed, every 
man living is honeit enough to tell the truth 
for a third perlon, if he has no motive to do 
' other wife. 

“ Nor is it ftrange that a bad man, in fome 
cafes, ftiould be a credible witnefs, and a good 
one not credible ; for credit is not in the 
powet of the witnefs, but is lodged in the 
third perlon, and is a matter of the niceit and 
molt difficult difcuflion. 

“ The flighted circumftance may turn the 
balance; probability in the tale, collateral 
conformations, or impeachment by other evi¬ 
dence, contrary declarations, tamperings, the 
confident or modeft demeanor of the witnefs, 
hefitation, confufion, prevarication, felf-con- 
tradidion, compared with the contrary beha¬ 
viour : thefe, and many other confulerations, 
confpire to create or deftroy belief; and 
therefore the general charader of the man is 
of no great moment in weighing the credibi¬ 
lity of his teftimony ; for I appeal to experi¬ 
ence, whether general charader is ever called 
in to impeach a perfon’s evidence, ’till fome 
ftrong attack from another quarter is made 
to his credit ? and therefore every man, with¬ 
out exception, who is free from all intereft in 
the fad he comes to atteft, is a credible 
witnefs, /. e. he deferves credit; nay, he is 
always believed, unlefs fome other objedion, 
befides charader, is raifed againft his tefti- 
inony.” 

So far Lord Camden: — let us fee what 
others have faid upon the fubjed. 

To be a witne r s one need not be fo abfo- 
lutely indifferent, as to be a juroV j and the 
3 rcafon 
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reafon is, becaufe you may make the objec¬ 
tion to his credit i but if a juror be once fworn, 
he ftands equally a juror with the reft. 

Lord Hardwicke, when an objedion was An * 
made to the competency of a witnefs at 
nifi prius before him, was always inclined- to 
reftrain it to the credit rather than the 'com¬ 
petency of the witnefs, unlefs it was like to 
introduce great perjury, becaufe it tends to,let 
in light to the caufe, and there may be ftill 
an objedion made to his competency. 

The diftindion between jurors and wit- v. Hale’s it. 
neffes is eftablifhed by the i Infi. 6 . b. there An. \T 0 °‘u 
int. al. though the witnefs be of the neareft 
alliance, or kindred, or of counfel, or tenant, v. ante 
or fervant to either party (or any other ex- of^Tdenct.** 
ception that maketh him not infamous, or to v. port, rules of 

L in i» i-n • evidence in cn- 

want undemanding or dilcretion, or a party m inai cafes. 

in intcreft,) though it be proved true, /hall 

not exclude the witnefs from being fworn; 

but he lhall be fworn, and his credit upon 

the exceptions taken againft him, left to thofe 

of the jury who are triers of the fad. Sed qu. 

as to counfel, &V. 


It feems ( a ) agreed that it is* no exception 
againft a perfon’s giving evidence, either for 
or againft a prifoner, that he is one of the 
W judges who is to try him; and therefore 
in the cafe of (r) Hacker , two of the perfons 
in the commiflion for the trial came off from 
the bench, and were fworn, and gave evidence, 
and did not go up to the bench again during 
his trial. 

commiflioners, after which he may proceed in the execution of 
% New Ab. 28C. 


(a) t Hawk. 

P, C. 432. 

(£) A commit* 

fioncr bv virtue 
# 

of a commiflion 
out of Chan¬ 
cery, may him* * 
felf be exa¬ 
mined as a wit- 
refs atnhe com- 
million, but 
then he muft be 
examined firft 
by the other 
the commiiTion. 


<c) Kclynge, 12. it Sid. 133. Style, 233 


It 
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£ New At. 287. It is not any exception to a witnefs that 

he is one of the jurors; but then he is, if 
calk'd upon, to give his evidence on oath 
openly in court, and not to be examined pri¬ 
vately by his companions. 


v 


II. Not 
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II. Not Competent. 

[i.] Infamous. 

'‘jpHEY arc fuch as may be challenged, 
as jurors, propter deLitlum. Challenges 
propter deliftuni are for fome crime or'mil- 
demeanor, that affe&s a man’s credit, and 
renders him infamous, as for a convi&ion of Co - L - 6 - b - 
treafon or felony. 

Of piracy. 4 Roi.686.1.17. 

Tliough it be to excufe a man accufcd u. 1. 3 o. 
falfely by him, and by die infligation of an¬ 
other. 

But a perfon pardoned for his treafon or Ray. 369. 
felony will be a good witnefs, for the pardon 1 Vtm ‘ 349 ' 
takes away pocnam id rent mu . 

So, if lie be burnt in the hand for 
for that is quafi a pardon by ilatute, and sm jys. 
proof of the record whereby clergy is granted, 
is lufficient, without proving that he was burnt. 5 Com.Dig.517. 
Per 1 "rev. 7 An. , 

So, an accomplice for the fame, crime be- Keii. 17,18. 
fore convi&ion, though he has a promile of po f Ruks 

/ <=> r 1 <• or evidence in 

pardon, and the prornue be not made for criminal cafes, 
his evidence. 

But a man infamous in any refpect fhall Co. l . 6 . a . 
not be a witnefs, as if he be attainted of a 
falfe verdift. 

If he is convi&td of forgery upon the St. 5 Co. l. 6. h. 

EL 14. or otherwife. s 

Tlie affidavit of one convifbed of former) 
cannot be read to iiipport a complaint, but it hIT^g. %. 
may to defend himielf againft a complaint. 114*- 
Fide infra . 

VOL.* I. 


felony, Ra >- 3 6 9» d°- 


S 


If 



L* Ct b» 


ikid. 


{ia. L. 6. k. 


]M. 

i Mod. 74- 

.Vlk. 4O1. 

C 0. L. 6. b. 

<5 Cam.Dig. 516. 

PrndotkFxDm. 
M ckinder v. 
Mnt kllu'Cr J1 v 
\l. :h C#. 2. 

40,. 


*• Lev. 4if#* 

C^cj. 


tStii 1 C • C90, 


1 Vent. 34Qi 
Salk • 6^9. 
5Com.Di£. 517, 

3 Lev. ^z6r 


If the witnefs is convided of a confpiracy 
;it fiuit Oi the King, he fhall not give evi- 


i'UI 


Or convict in prsmuvdre. 

15 y the lk 5 hi. 9. if convicted fur perjury 
or Hibernation, hih the judgment revelled. 

So if convicted o( perjury at the common 

law. 

So if he had an infamous judgment, and 

upon that flood in the pillory, or tumbrel. 

Or be ftignu:!:. or lofc his eats. 

Or be wiiipt fbr petit Ua\cny. i’er St. 

John at Sulk aik 1657. 

In ejedment, vet did for plaintiff as to a 

fourth part ot the premifies, ilihjcdt to the 

(jj)inion of the court upon tins point referved 

at die trial, ^’n. whether a per Jon convided 

of petit Irrccny , and who had undergone the 

puiiifhment of whipping, was, or w h not a 

competent witnds to a v/ill, whet (by tije pre- 

milles in mu/nm were deviled? The court 

« 

held the perfon (onvirted not to be a com¬ 
petent- witnefs. l\ tit larceny is felony ■, if is 
a crime equal to g, c.;:d L n< ay, if n*>• wevfe, 
becaule t;,e u mnuuion i-. kf. to ik.tl lutle 

• 1 

than much; it ipiings from an evil mind. 

A man is not a witnefs, if he have jrdg 
ment of the pillory , though he did not Hand 
there. 

Or be con vd. ted of larfctiy, though onjv 
fined, for the crime makes the infuny. 

So though paidoned alter a convidh n cl 
perjury , he fhall not be a witnefs, lor there 
the (hkibility is pan ol the judgment. 

So a pardon of any crime alter examination 
of the witnefs, and his tcllimony given, 
'does not make his teflimony gebd. 
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So, regulaily, an a Hid ivit of fuch a perfon sCom. l'j>- 
in any caull* lhall not be admit ted. 5 ‘ 0, 

13Lit a convid.on of felony, perjury, (Jc. mj. 

does not take away Ins tdiamonv. u.iiuj die 

* • ^ 

rccoid ba produced. 

So a record, b\ which he is found gvlty j " r ^ 
by veidicl, is not futiirknt, if judgment be 
not entered. 

So if he flood in the fPkry, where the i\y- 4-<~ 
judgment wa- not inuimous, it does not take 5 

away his tdldmony; as, for a hod, or woids 
in flander of the government. 

So a nun on! dno< d in a : erfcrul action. Co. l. 0 . b. 

So the pardon of an tfuite enables him i Vent. 349* 
ro be witnels (e\cept in periury, as before 0i( e 
obferved) as, if the felony, tsu. of which he 
is convicted, be paidoned. 

So a for don of perjury by ad of parliament svk. 6?g. 
enables hi.u. Per Volt 

So if ihcie be not a leye.l objv V; >n againfl M ’ r - ri * iyj. 
iw line's, other feandd to ha uedic null not 
be allowed; as, that he is a whoremafler, 
drunk aid, See. 

An affidavit of one coyv'dcd of fe’jnry, Sa'k. 4 Ci, 
Ac. Hull be allowed 10 'dove a male jradice 
agjinll him. I idcfiyrr. 


S 2 


[ 2 .] Ird.erefc 1. 
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Bl.Corn. L.jii 

c. 23, ' 


Per Hardvucke, 
C. J. on confi- 
deratiofl. 

Rex v. Bray, 
H. to G. 2. 
B.’R, H, 358. 

I Lid. 


Fotheringham v. 
Greenwood, M. 
5 G. Sir. 129. 
V. SiU, 283. 


[2.] Interefted. 


. JNTERESTFD witnefles may be examined 
upon a voir dire , (veritatem dicere>) if 
fufpeded to be fecretly concerned in the 
event, or their intereft may be proved in 
court; .which laft is the only method of fup- 
porting an objection to the former clafs; for 
no man is to be examined to prove his own 
infamy. 

Intereft arifes from, and is connected with 
fo many, and fuch a variety of circumflances, 
that it is morally impofllble (at leaft fo it 
appears to me) to form a clear and intel¬ 
ligible arrangement, therefore it hath not been 
attempted here. The cafes are, however, 
given, i. e. fuch as appear in our printed 
books; or rather, lhort abftra&s of them. 

The following may, in fome meafure, 
be confidcred as a general rule, but, like 
all othef fuch rules, liable to exception. It 
is, that 

The true notion of who may be a witnefs, 
may be gathered from the queftions on the 
voire dire y viz. whether he is to get or lofe 
by the event of the fuit; if he can aufwer that 
fully, he miift be a witnefs. 

To be a witnefs one need not be fo abfo- 
lutely indifferent, as to be a juror; for th 
credibility of a witnefs may be objected to, 
but not fo of a juror. 

A perfon who apprehends himfelf inte- 
refted, though firitto jure he is not, is no 
witnefs. v 

- A 


A 

W- 
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A fervant, for beating of whom the mafter Dlinfley v< 
has brought trefpafs. Sed ou. ? Jf this is Weftbrownc, 

I j H.7 G. Str« 

law r 4 , 4 . s.d vide 

Duel v# Harding, T« 10 G. Str. 595. contra, and fo in Lewis v* Foy, M, 6 
G. 2, Str. 944. 

The party who excepts to a witnefs, may Atwood v.Dent, 
call him afterwards. M.sc.str. 4 So, 

A wife may be a witnefs to prove her wiiiumsv. 
daughter’s wedding-clothes delivered on her 8 

hufband’s credit. ‘This was in an a ft ion ' ' 
againft tbs daughter's hufband. Had it been 
an aftion againft the father , the defendant's 
wife could not have been called as a witnefs. 

A wife lhall not be a witnefs for or againft Bak?r v . Dixie, 
her hulband, though with content. It is to b.r/h. 2 ^* 
preferve the peace of families. 

Wife of Prochein amy allowed. Dennifon v . 

Spurling, B. R. 

But, per Lord Hardwicks , in a fublequent 
cafe, Prochein amy cannot be witnefs for the Ncaie," h!' 9 c. 
infant. 2 * s,r - loz6 ' 

Guardian on record, not allowed. ciuuerbuck v. 

Ld. Hunting- 
towef, C.B. H. SG. Str. 506. 

In an aftion againft the mafter, the fervant Brownfon v. 
to whom the goods were delivered, allowed * vct - > H< 8G * 

& . , • , r Str * 5 ° 7 * 

to prove payment by a third periOn. 

Creditor of bankrupt not allowed to prove Shuttlcworth v. 

him a gamefter. sir!^?’ * G ' 

Infant declares per gardian t he being liable J ames v. Hat- 
to cofts j what he faid may be given in evi- str’^s. 9 G * 
dence by defendant. 

The defendant in an aftion aftlgned for D»iev. johnf« n> 
error, that the plaintiff died before judg- Middfcfcx^Cor- 
ment ■, and to prove it he called the wife * P«tr. c. j. 

of the plaintiff, and the Chief Juftice allowed Str *' surety h e 
her to be a»witnefs. Quare tamen. for that mean* the wi- 

1 . Vi m 9 dow• If fo 

is begging the queftion which was then to be where is the 
tried. The above is an exaft copy of Strange’s f^ t bt „ up ^ e ,he 
report of the cafe. . ft*ied t 

S3 A , '’eli- 



pill\. Mr (loci', 
M. 10 (j. Mr. 

< 575 * 


■Ltcvcnfon \. 

Ki^vitop, P TO 

C, z L ,ki m. 
3353. Mr. 3 3. 

Ilex v. M 'ife, 
r i. io G. bit. 

51 * 5 * 

?>l\mL \. P ’v i 
T. 11 G, jir. 
O33. 

v. Ante, 
T. 1 1 G. Si. 

* 33 - 

<> x i. Pcuh 
* • » I C;. at . 
f ’■». 

M rt n v. II ’ 

T U. T I G. 
fclr. 6 ^ 7 , 

Norco!t v. 

Ore ;it, M. j 
Cj t Ml, (y k k • 


ro-cr. - *r rt 1 , 
J- . 11 G. Mi. 
f 7 . 

a i d. Raj^. 

J41 r. 

* 

JG x v. Fox, V. 
1 : 0. Sir* ' 


f 2g -1 

A. delivered South Sea bonds to B. from 
whom 1 he y weic ftolcri; C. a cleik flopped 
when D. brought them for the inteicil: 
D. I,.on :Ut trovo a -ainil C. who at tii.:l called 
11 lo [ icve the property in A. but lie was 
relulcu, l ving made himltlf liable to coda 
in the a .u yii, by giving bond to indemnify 
the company lor Hopping the bonds; then 
yl. In on y.t trover againll D. and B. was ad¬ 
mitted as a Vvitnefs. 

Vvhe e two qualifications me nccdTaiy to 
be ele led, he w'ho has only one of them may 
be a witne-ls to prove it. 

On an indi ament for defhoying a note, 
the piopi • or may be a witnefs. 

The p.uty to nn u!ur.otis coni raft cannot 
be a wirnds on an adnon ro prove the re¬ 
payment of the money. 

A wife mav b- v itnefs againfl her hufbar.d, 
indifted lor an tiffin k on her. 

If two are induct d, one ilibmits and pars 
a iir.e, lie may be v.iind , for the other. 

A gbldfnulf, kivanr who hail overpaid a 
note, allowed. 

CmW to prove defendant rot infilled 
to the Innftit ot an infoMnl mg allowed; 
became the plahitifF in this aft Ion was the 
only perron concerned in the event of the 
came. The Chief Juftice laid, it would to 
to their credig but not to the ii competence. 

The bailiff who had a wan ant to arreft, 
not Allowed to prove an attempt to an (ft, 
on action againit the Hicriff lor a falfe ic- 
turn. 

Profecutor on an indictment, though he 

J % ) 

has laid a wager that he convict defendant, 
allowed. 


Infant 
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Infant under ten, very I'd Jom, and under R « t™*", 
nine, never admitted to be .1 wuief, either Is? 1 **rI jmoi^d* 
in capital cafes, orleffr offences. Set! vit.tit. c - f- 13 • JiG - 

L t r r 7 f 5 • r Sr. 700. Coif. 

general rules of evidence c r;’ f n\ R ex v. Powdi, 

1 ,\i v. Liaricr. 7- L. Hawk. 612. (S. 27.) 

On an indictment for foiling a letter of bf x v V, w, “l ) '‘ s 

. o > M. 13 G, Mr. 

attorney, thereby he if an ml 1 red //.’s flock, 74?. 

A . may be a witness, for the Bank indemnify 
him. 

If btil is a fillfcrtb'ui? v.unefs, lie fliajl be rT, " ,: ' n ' s ^ 

1 .• , J * 1 “ 1 • r P< 'Ln c , M. 7 

obliged to give evi kna, ot-ierwile not. o. Mr. 406. 

'V endor without covenant for good title, n •ibv v. Green- 
or warruity, may be witncfs to prove title ^ V|* 7 G ’ 
of vendee. Seri q v. jf the Jale -zo'is bond 

fde> rebel her a lovcieut cr zvarrciily is no l 

imbued by law f 

On an information for importing teas con- Fu |K r i! om, 
traiy to tl.e act of lmvig aion, the mailer 
of the flop produced bv defendant, but not Eu,jb * JJ . - 
allowedj bec.mle the fhip is forfeited by the 
act, though iliac war no i.ubmu.ion againfl 

E. rcntr~, mailer of a cut, though for- im. 
feited for mailing goods, allowed. / ide the 
next cafe. * 

On an info.muion for importing India f ■ 1 v . 
filks, mafter of the fliip not allowed, though 17? 1*. 
no proiecution commenced againft him, be- BuI * b - J +"'* 
cauie an abettor, and liable to 5.0/. po¬ 
ll iby. 

On information for importing brandy in 'y'oyV 
unfizcable calks, mafter of the ihip not a!- M * 
lowed, though no information filed againlt Bjriu - ia i* 
him; for he is liable to 100L penalty for 
breaking bulk 

A bankrupt cannot prove his own ad of Held v.-Cun;, 

« 1 H. 2 , Li. 2u 

bankruptcy. $ 29 . 


S4 


On 



Rex v* Nuncr, 
P« 9 O. z. 

Sir. 104.3. 

I). R. H. 265. 


Cock v. 
Wortham* 
lil. 10 G. 2. 

S [T. IO54. 

Rex v. Robins, 
II. 10. G. 2. 
•btr. 1069. 

Jirvisv. Hayes, 
M. 11. G. 2. 
Sir. 1083. 


Hall v f Hill* 

T. 11 G. 2. Str, 
J094. 

Rex v.Fredcrick, 
T* 11 G. 2. So. 

rn 9 S- 

Rex v. Ellis, M. 
12 G. 2. Sir. 
1104. 


I-loyd v. Willi¬ 
ams, P. 8 G. a. 
E. R. H. 123. 


Hill v. Fleming, 
P. 9 G. 2* B. R. 
H. 264. 

CoJlettv.Jenni^ 
T. 8 C. 2. B. 

R. H. 133. 
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On indictment for perjury for denying in 
an anfwer an agreement not to put a note 
m iui;, the giver of the note, defendant at 
law, and plaintiff in equity, cannot be wit- 
nefs. Sed qu. / If the debt and cojls in 
law and equity are paid, and the proceeding 5 
at an end ? 

In an adtion by a father for deflowering 
his daughter, per quod fervitium anifit, the 
daughter may be witnefs. 

Member of a corporation who has adted 
under the right claimed, but has no intereft, 
may be a witnefs to prove the ufage. 

On adtion brought againft a matter, for 
his carman’s driving his cart negligently, 
per quod , dffc. the carman may be witneii. for 
his matter. 

A, wife’s owning receipt of money due to 
her hufband for wages earned by her, no 
evidence in an adtion brought by the hufband. 

The wife of one defendant cannot be witnefs 
for the other, on an indidtment againft two. 

Defendants in ejedtment againft whom a 
verdidt has been given, cannot be witnefl'es 
for the profecutor, on indidbnent for per¬ 
jury at thaf trial. Vide qu. Jupra, upon an 
indidtment for perjury. 

In order to take off the teftimony of a 
perfon joined in the fimul cum, evidence mutt 
be given of his being fome way concerned 
in the fadt, that procefs has iffued againft him, 
and endeavours been ufed ro take lim. 

fie may be admitted, if plaintiff does not 
Ihew he has been ferved. Sed vide the pre¬ 
ceding cafe. 

If defendant’s bail is a material witnefs, the 
court will permit his name to be ftruck our, 
on another entering into the recognizance in 
his room. ‘This 
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This cannot be done at nift prius , but muft 
be done before the cauje comes on to trial. 

The court will not give leave to fkrikc out 
the name of a defendant in ejcftment, on 
affidavits, that he is not interefted in the 
premifles, and is a material witnefs for the 
other defendants, efpecially if the jury pro- 
cefs and Jubpcenas have ifTued, 

If an informer is to have the penalty, 
his oath is not eviden ce. 

The party who fupports the caufe cannot 
be a witnefs. 

A creditor of a bankrupt who has releafed 
his debt to the affignees, but not to the bank¬ 
rupt, may be a witnefs to prove the bank¬ 
ruptcy. 

What a bankrupt faid of his bad circuin- 
ftances, i.-> not evidence, unlels fpoken when 
he was removing his goods, &c. 

A mother may be witnefs to prove her 
marriage, when her Ton’s legitimacy is in 
queftion. 

A perfon indifted pleading mifnomer, and 
for want of replication difcharged, may be 
witnefs for the other defendants. 

A man’s having a bare authority, without 
intereft, will not hinder his being a witnefs, if 
he is not a party. 

H. 10 G. 2. 

An office is always an intereft. 

A man may be a witnefs, though he is lia¬ 
ble to an information for a pad faft, to which 
the trial relates. Sed vide ante. 

An clifor named by a former mayor, to 
return a jury of freemen to cleft a new mayor, 
or one of the jury fo returned, may be witnefs 
for the new mayor, defendant in an informa¬ 
tion, quo warranto. 

3 


Barrington v. 
Paxkhui#, M. 
9 G. z. B. R. 
H. 162. 


Rex v. Moore, 
M. 9. G. 2. 
Rex v. Collins. 
1*. R. H. 176. 

Hopkins v. 
Neaie, H. 9 G. 
2. 15 . R. H. 202. 

Ambrofe v.CItn- 
don, P. 9 G 2. 
B. R 11,267. 


B. R, H. 267. 


Stapleton v. Sta¬ 
pleton, T. 9 G. 
1 E. R. 


Rex v. Sbn man, 
* 1 . 9 G. 2, 

B. R. H. 303. 


Per Hitcwirkc, 
C. f. on confj- 
oetaiton. • 
Rex v. Kray, 

B. R. H. 358. 

I bit!. 

ibid. 


JbiJ. 


The 



Res v. Brough¬ 
ton, {>. iJJ G. 2. 
12 19. 

IX.n of Ei\ 

w 

v. Stew.ut. 

I . 1 ' 4 ' 5 ' 

2. A * K ‘ fi , 

4 *P r 

1 j* m J C j« v. 

lllttt* U.I.L. 


3 ?ox x. ^T1 0- 
c * f'akii * 1 »>ton, 
h . 25 fc 
G. 2 . 

1 Will, 33 
Wi ; , ht 

V. Lltl L» 

M* ? )• 

^ B ur, i*' ( 


Ft oft 
Wl.adcw 
Bum , ^7. 

f^rt - \. P ir'-j, 
A * .1 \» 1 1 r 1 x 1 t 
Th t 'A l \U < >, 
■; Dor ’I. ‘j Euif, 
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The yvty fuppofed to be defrauded may 
be a witrie's, on an indictment tor perjury. 

T f 1 wm.Js is examined by the pany pro¬ 
ducing him to one point only, the advetfe 
party may crofi-cxairdnc him to that, but 
not lie him, to prove a different fact. i£p. 
(at common Lw) if at xifi prius the contrary 
is },ot evoy da.)s pralike'’ 

A labir, who has gained his freedom in 
a b rou fi by lervitude, is a good witnefs to 
prove a afro 11 wliereby his deleft fon is inti - 
tied to his freedom. 

The con: Jeon of a perfon on his death-bed, 
of a forgery committed by him, of an in- 
fmuneiit a 1 redid by him, is evidence (to let 
a fide that inltmment) proper to be led to a 

j Ui T- 

Leave to exan ine an ancient witnels be¬ 
fore a'judge, cannot be without confent. 

A co-obligor m a bond to the ordinary, 
under 22 hi a 3 Car. 2. c, 10. is a competent 
wit,ids to prove a tender by the aciminiitrd- 
trix. 


Decl ar.vi m\- for word and labour, and 
for money t ,rdd,d nd out and expended. 

Pi' is tee general iffue, except as to 2]. 53, 
and as to that a tender by the defendant* on 
bo-h which, ififr.s were joined. 

This cede was tried at the laft aflizes at 
1 ‘[bury , bef're Botham Baron, when a 
verdict v.as lound for the defendant, fubjed 
to the opinion of the Court, on a Cafe —which 
dated that the flun of 2I. 5 s. was tendered to 
tin. j i.iii ii.fi’ by one IP'cod, who wa; one of the 
defrndant’.s iei miries by bond in the eccle- 
fiafucal court for her duh .vhicnfaPinp the 
iptdlauh died;.,. 


1 


The 
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The queftion for the opinion of the cotiif 
is—Whether the faid lFood was a competent 
witnefs for the defendant ? 

Jckyll for the plaintiff. 

Gilbs for the defendant. 

The court laid no queftion could be enter-* 
tained about the competency of IVood' s.tefti- 
mony; and that if a creditor of the admi- 
niftratrix had been offered as a witnefs, (which 
was a lironger calc) there could have been no 
objcclion to his evidence being received. The 
bare poffibiiity of an adtion being brought 
aguinft a witnefs, is no objedtion to his compe¬ 
tency. And, 

Buller, J. added, that this was not like 
the cafe of bail, becaufe they are directly and 
immediately intcrelled; for if a verdict be 
given again ft the principal, the bail become 
immediately aniwerable. 

In order to fhew a witnefs interefted, it is 
ncceffiry to prove that he muft derive a cer¬ 
tain benefit from the determination of the 
eaufe one way or the other. Then in this cafe, 
fnppoiing there were no affets, though the 
defendant would be anfwerable for the cofts, 
the would not be liable on her. bond to the 
tcclefiallical court. She is only bound to 
ditliibuie the inteftate’s effedh, and it does not 


appear in this cafe how fine has applied them’. 

Judgment for the defendant. 

Upon a motion to fet alkie the verdidt, ana 
grant a new trial, Buller , J. before whom the 
eaufe was tried at Guildhall , at the fittings 
after the laft term, reported as follows; — 
That this was an adtion upon a bond given by 
the defendant to hut Ion, to which there was a 
plea of non eft j'actum, and another of the 
ihtute of ufury. It was’ proved by one wit- 


YVi«Iton cn d 
otheis Afligneca 
of Sutton agnirrt 
Shelley, M. V. 
2.6 G. 

Durnh & Faft, 
i V, 206. A pc;- 
(on is ).cr n com¬ 
petent w itrei< ro 
:;rq C'di a fc ti- 

iitywlav.h lieh is* 

ghen, though he 
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l not intereded nefs for the defendant, that the bond was 
the fu : t ev * nt ° f F' ven m confideration of delivering up two 

pi omiifory notes made by Mrs. Perry , pa, able 
to Birch or order, the one indorled by Birch 
and Davenport Sedley, the other by Birch y 
Corbin , and Davenport Sedley, to Sutton . 
Davenport Sedley was then called by the 
defendant, to prove that the confideration for 
the notes was ufurious ; but his evidence was 
objedted to, on two grounds j ift. That he was 
called to invalidate a fecurity which he had 
given ; and that an indorfer of a note, inde¬ 
pendent of any queftion of intereft, could not 
be permitted to prove a note void, which he 
himfelf had indorfed; 2dly. That he was 
interefled in the queftion, which was meant to 
be put to him ; for if tne notes were given for 
an ufurious confideration, he would never be 
liable to pay them: though by overturning 
the bond, they might be let up again. For 
thefe reafons the witnefs was rejected, as being 
incompetent. 

This* motion was made upon the ground, 
that Davenport Sedley was a competent wit¬ 
nefs, and ought to have been admitted to prove 
the fa& of the ulury. 

Mingay, Baldwin, and Manley Chewed 
caufe, and argued upon the two queftions 
which had been made; ift. Whether the 
witnefs was not interefted in the queftion ? 
2dly. Whether in any cafe a perfon Jfhall be 
permitted to invalidate his own fecu.ity ? 

Upon the firft ground they contended, that 
the witnefs was certainly interefted in the 
queftion which was put to him; for before the 
bond could be impeached, it was iiecefTiry to 
prove that the notes were ufurious; but the 
witnefs being an indorfer of thofe notes, could 

not 
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not be admitted to give fuch evidence. The 
anfwer given to this obje&ion at the trial 
was, that Sedley’t name had been {truck off. 

But if this had been an aft ion on the notes 
themfelves, againft the acceptor or drawer, and 
Sedley had been releafed, his teftimony could 
not have been received, becaufe he is imme¬ 
diately concerned in anfwering any queftion 
upon the validity of them. It is upon this 
principle that many perfons are incapacitated 
from given evidence, who are entirely unin- 
terefted in the event of the canje, becaufe they 
are interefted in the quejlion which is to be 
put to them. As in the cafe of commoners, 
who are not allowed to give evidence in an 
adtion concerning the right of common in ano¬ 
ther. So alfo, in the cafe of under-writers; 
they are never permitted to be called as wit- 
nefles in an adtion upon the fame policy 
which they have fubfcribed, though they are 
not interefted in that fuit, as the verdidt cannot 
be given in evidence in any other adtion. 

Neither can a co-obligor give evidence in an 
adtion upon the bond which he himftlf has 
executed, for the lame reafon. 

2.d]y. The witnefs is called to invalidate his 
own fecurity, fince the confideration of the 
bond, was the giving up of the notes, of which 
he was an indorfer ; and therefore to dellroy 
the one, he muft impeach the others. The 
courts have frequently laid it down as an in¬ 
variable maxim, that no man {hall be fuffered 
to invalidate his own inftrument - y if it were 
otherwife, the confequences would be very 
prejudicial to trade. In the cafe of Abrahams 
and Bunn y ( a ) where the borrower of money (*)4Burr.22 5 i 
was called to»prove an ufurious contradl, en¬ 
tered, into by the defendant,,who was a pawn¬ 
broker, 
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broker, though the competency of the witnef 
waa allowed, becaufe the pledge was returned, 
* . i nrd Mansfield faid “ Had the defendant 
produced a fecurity, or proved the pledge 
to be remaining in his cuftotly, it would 
<f have been a different conftderation, whether 
t( the witness, who was the borrower cf the 
money, could be examined to contradid 
ties.” In an action by the drawee of a 
bill of exchange againll the drawer, the ac¬ 
ceptor, who was insolvent, was not permitted 
• to give evidence. Mitchel v. Conaway, (a) 

In the cafe of Winlaw and Daniel, (b) 

L which was an adion of trover for timet* bills 
of exchange, Lord Mansfield merely laid, that 
an indorfer might be a witnefs to prove the 
property of the notes in A. or U. as he was 
equally refponfible to either. In fuch cafes, 
the teftimony of the indorfer does not go to 
invalidate his own fecurity, and therefore lie is 
admiflible. But where fuch teflimony goes 
in dife large of the note, he is not a competent 
witnefs. As in the cafe of JVbitienbury and 
others, againft Jachfon et uxor executrix, (r) 
which was an ad ion on a promiffory note 
given by Wheeler the teftator, in his life time, 
to one John Collier, and by him indorfed to the 
plaintiffs. 

It appeared to have been an accommoda¬ 
tion note, given by the teftator Collier, who had 
bought goods of the plaintiffs, for which he 
was made debtor in their buoks to nearly the 
amount of the note. The defendant propofed 
calling Collier , to prove that the note had been 
fatisfied by his having given two bills to the 
plaintiffs in dilchargc of it. The*’ plaintiffs on 
the other hand contended, that the bills had 

been 
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been rcfuf-d by them in difeharge of the 
note, but that they had received them in pay¬ 
ment of the book debt; and they objeded to 
Collier's teftimony being received as mdoi fa¬ 
ct the note. Butter, J. refilled to admit him 
‘upon two ground',, it:. That he was intended 
in proving the note paid, for he thereby got 
rid of it: and as to his being liable for the 
book debt, that was a different tranfafiioi,. 
vdJy. That he was called to invalidate his 
own fecuiity; for though his evidence did not 
tend to impeach the validity of the note, yet 
it tended to take away the remedy upon it, by 
/hewing it difeharged. 

It was not ’till after Lord Cii. J. Lee's 

time, that the party who was intereikd in a 

note, could give evidence concerning it in 

a criminal profecution for forgery, pefjuiy, 

or lifting where the note v as the foundation 
* * 

of it. 

Bear croft and Boxer, antra. 1 he tendency 
of this .court, of late years, has rather been to 
confine, than to Lcreafe objections* to the 
competency of witnciies. )n order to judge 
of the adnnffibility of a witndfs, fcvcral cir- 
uimftances are neceffary to be underftoocl. 
iff. What the iffue is between the parties, 
sadly. V. hat circumitances have already been 
pioud in the caufe. gdly. Whjj£,the wit- 
nefs is called to prove; and then it is to be 
conffdered, whether there is any fubftantial 
ground for the rejection of his teffimony. 
The iffue between the parties in this cafe was, 
whether the bond had been given by the de. 
fendant for an ufurious confideration. It had 
been already proved by another witnefs in the 
caufe, that the confideration for executing this 
bond, was the giving uf> of the two notes, 

which 
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which were at the trial avowedly in the hands 
of the defendant, having been reftored to him 
ar the time that the bond was taken. Scdiey , 
the witnefs, was called to prove the conlidera-* 
tion of thefe notes ufurious, in order to inva¬ 
lidate the bond. He was objected to, as being 
an indorfer, and thereby coming to let afide 
his own fecurity. But when the peculiar cir- 
cumflances of this cafe appear, the court will 
fee that he could have no poflible interest 
in letting alide the bond ; for, if he were 
interefted at all in giving his evidence, it was 
rather againfl proving the fact for which he 
was called j for fo long as the bond fubfifted, 
he was entirely difeharged ; therefore it was his 
interefl to fuppoit it. 

Then, if there is no objection to his evi¬ 
dence in point of interefl, the only confider- 
arion is, whether he fhail be permitted to in¬ 
validate his own fecurity ? 

They admitted the propriety of the general 
rule, that no perfon ought ever to be per¬ 
mitted to invalidate any infbument, or* caffi- 
paper, to which he has contributed to give a 
currency, by affixing his name. But that 
rule has only been adopted in cafes where the 
adtion has been brought, ou fuch fpecific note, 
or bill, againft the perfbn liable. There the 
evidence of the indorfer could not be received, 
becaufe it tends to impeach his own fecurity. 
But that principle does not apply here for 
the notes of hand have adtually been given 
up; they are not the fubjedt of difpute in this 
action; and therefore it is no longer the in- 
rereft of the public to prevent the indorfer 
from telling the truth, as he himfelf is no 
longer liable upon them, and they "have ceafed 
to be in circulation. If, indeed, the notes 

had 
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had remained as a collateral fecuriry, and hac! 
nor been merged in rhe bond, the cafe would 
have been different. As the wjtnefs, there¬ 
fore, wa-t not minejlcd in the cnttje , neither 
was he in the quejUon: for the qicjhon was 
upon the validity of rhe bond, (to which he 
was not a pirn,) a 'd not on the notes. If 
the queflnn had bun, whether thcfe notes 
weie the conlkLration of the bond, rlien the 
witnds muffir have been mterefled ; but t!in 
had been j roved by rnoth' 1 vi'inK In the 
eaie of Cle k> againit Shir, and another, (a) 
Lord M.r afield menfoncd the cai( of Bi/Jb 
and Ra:oL<n^ which was m adlion of debt 
upon the 2 C 2. i. 2/. agiinft bubery; 
where a pei who had nken the bribery oarh 
v,as held 1 eoir;* rent whuefs, to prove that 
he hiirlelr b a! Dc < n bubtd L 

a lit ? ft -in tic it’ o*- t"') w iftHiiMc u br 
jru d r ro r » tl) \i ed 


(a) Cov/p, 199 


* CojM the 
Ju v give him 
up 'i an ijidiwt* 


So in fom' Cedes a n\ n is permitted to im- 
pcaeh In 1 - own fc curdy b pleading ufury 
upon the Kin id, 

Loid M>«v : iri i>, Cit. J, 

l he old 1 ales, upon the competency of 
■ itneffes, ha\ c gone upon very fiibfle giounds. 
but of-1 ire yen's, iht counts have endeavoured, 
as far as pofflble, confiftent with thole audio- 
rties, to i. 1 tie object ion go to the credit , ra- 
ther than to the ic'irpctaicy of a witnefs. In 
this c if, n leems to me that the witnefs had 
no into efl in the prefent queftion, for either 
way he is uifeharged. If die bond is good, ir 
puts an end to the notes; if bad, the fame 
ground that vacates the bond, vacates the 
notes i therefore, in point of intereji , I think 
there is no objection to his competency. But 
what ftrikes me, is the ruleyof law founded on 

Vol. I. > T publi® 
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public policy, which I take to be this, that 
no party who has figned a paper or deed fhall 
ever be permitted to give teftimony to inva¬ 
lidate that inftrument which he hath fo figned. 
And there is a found reafon for it 5 becaufe 
every man who is a party to an inftrument- 
giveji a credit to it. It is of confequence to 
mankind that no perfon fhould hang out falfe 
colours to deceive them, by firfl: affixing his 
fignature to a paper, and afterwards giv¬ 
ing teftimony to invalidate it. It is empha¬ 
tically right in the cafe of notes; for, in con¬ 
fequence of different ftatutes, two very hard 
cales have arifen. Firfl , with refpedt to a 
gaming note, which, though in the poffelfion 
of a bona jide purchafer, without notice, is 
void. It is fimilar in the cafe of ufury : A 
note given for an ufurious confideration, 
though in the hands of a fair indorfee, is 
equally void. And therefore whenever a man 
figns thefe inftruments, he is always under- 
ftood to fay, that, to his knowledge, there is 
no legal obje&ion whatever to them. The 
civil law fays, nemo alligans Juam turpitudinem 
eji audiendus . Now, apply this general 
maxim to the* prefent cafe, with the diftinc- 
tion which has been taken. It has been argued 
at the bar, that this rule only holds where the 
a&ion is brought upon the notes themfelves, 
and therefore not relevant to this cafe. But 
I take the cafes to be exactly the fame. For 
the queftion on the validity of the bond in¬ 
volves in it the validity of the notes. The 
obligee of this bond trufted to the notes ; he 
gave them up as a confideration for the bond; 
he trufted to the name of the indorfer, and 
that be knew cf no objection to die notes, and 
yet this fame pejrfop was afterwards called to 
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fay, that they were given for ari tifurious 
aiid illegal confideration j therefore, on that 
ground, I am of opinion that he was an incom¬ 
petent witneSs. 

Willes. J. — As to the incompetency of 
"Sedley’s evidence on the ground of intereft , I 
' am clear that he had none, or rather, th*at he 
came to give evidence Contrary to his in¬ 
tereft ; becaufe by destroying the bond he 
fets up the notes. But the general rule is, 
that no man Shall be permitted to invalidate, 
by his own testimony, an instrument to which 
he is a party ; and there has been no cafe cited 
in which this rule has been impeached. 
7'here has indeed been an instance, where 
a man was Suffered to' explain his own deed. 

That was a cafe before me at the laSt affixes 
at Lane afters TvVo brothers joined ip an 
alignment of a Ship: arid the question was, 
whether one of them had any interest in the 
veffel at the time of the assignment. He was 
called to prove that he had none. His evi¬ 
dence Was objected to, on the ground that he 
ought not to be permitted to contradict his 
own deed j but I was of opinion, that he was 
a competent witnefs, becaufe he cfcme to fwear 
againSt his own intereft, that he had no pro¬ 
perty whatever in the veffel: and he explained 
it in this manner j that the perSon, to whom 
the assignment was made, thought that this 
witnefs had an intereft in the veffel, and would 
not accept the afiignment unleS’s he was joined 
in it; and the court of Common Pleas refufed 
an application, laft term, to fet afide the ver¬ 
dict, and agreed with my direction. 

It is better in general, that objections of 
this kind Should go to the credit than to the 
competency of the witnefs./ But the prefent 

^ T 2 queftion 
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queftion falls within the general rule, that no 
man fhall be permitted to allege his own tur¬ 
pitude, in having given credit to a falfe and il¬ 
legal fecurity. 

Ashhurst, J. The general rule is, that 
where a man is not interefted in the event-, 
he fhall be a competent witnefs, though he 
may have a bias upon his mind with regard 
to the fubjedt matter. As, if a perfon bring 
two feveral actions againft two defendants 
for the fame battery, in the adlion againft 
one, the other may be a witnefs, becaule he 
is not interefted in the event. Any objections 
to fuch teftimony fhould go to the credit , ra¬ 
ther than to the competency , of the witnefs : 
therefore, if the prefent objedlion had relied 
lblely on the queftion of intereft, 1 fliould 
have been of opinion that Sedley was a good 
witrfbfs. But he is inadmiflible on another 
ground, that no man ftiall be permitted to 
invalidate his own adl; and here he has been 
a party to the fraud, by affixing his name to 
the notes, and giving them a fandlion ; and 
having done that, he fhall not be admitted 
upon any account to fay that thefe notes 
were void,. 

Buller, J. Two grounds of objedlion 
have been taken. The firft fleers clear of 
intereft in the event of the caufe, and I have 
always underftood it to be a fettled principle, 
that no man fhall be permitted to invalidate 
his own adl. A diftindtion has been attempt¬ 
ed to be made between the prefent cafe, and 
an adlion on the notes themfelves, but there 
is no foundation for luch a diftindtion : for, if 
an adlion be brought on a note againft the 
drawer, an indorl'er cannot be called as a witr 
nefs for him, thoi\gh he is not interefted in 

3 that 
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that caufe ; and if a verdict be given agairift 
the drawer, and fatisfadfion obtained from 
him, the indorfer is difcharged. In that cafe 
it is his intereft to charge the drawer, there¬ 
fore there is no difference between an adtion 
upon the notes againft the drawer, and the 
prefent adtion upon the bond. But* the 
ground of objection has always been, that no 
man fhall invalidate his own fecurity. 

As to the question of intereft> it is much 
to be lamented, that there is fuch confufion 
in the cafes. I have always been of opinion, 
that the belt rule to go by was, to confider 
whether the witnefs was to derive any advan¬ 
tage from the event of the caufe : but many 
cafes tend ftrongly to contradidt that idea. 
The material thing to be conlidered is, whe¬ 
ther there is any diftincUon between the in¬ 
tereft which the witnefs may have in the ijjue 
of the cciuje, and the quejiion to be put to 
him. I am ftrongly inclined to think, that 
the moft folid ground is to confine the objec¬ 
tion to an intereft in the event of the*caufe: 
but in doing that, we muft overturn many 
cafes. As in the cafe of comVnoners, if the 
ilfue be on a right of common, which depends 
on a cuftom pervading the whole manor, 
the evidence of a commoner is not admiftible, 
becaufe, as it depends upon a cuftom, the 
record in that adtion would be evidence in a- 
fubfequent adtion, brought by that very wit¬ 
nefs, to try the fame right j therefore, there 
is a good reafon for not receiving his teftimony 
in fuch cafe. But the fame reafon does not 
hold, where common is claimed by prelcrip- 
tion in right of a particular eftate, becaufe it 
does not follow, that if A. has a preferiptive 
right of common belonging to his eftate, 

T, 3 that 
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that B. who has another eftate in the fame 
manor, mult have the fame right ; neither 
would the judgment for A. be evidence for 
B. : and yet there are cafes, which lay it 
down as a general rule, that one commoner is 
in no cafe a witnefs for another. 

Thdn in the cafe of policies of infurance, 
it has been held, that one under-writer can¬ 
not be a witnefs for another. Ridout and 
JobnJon , Eaft. 11 Ann. And the Eaft-India 
Company and Gojling , Mich. j6 Geo. 1 . cor. 

0) b»h. Nir. Left Ch. J, (a). 

p, ‘ In thefe ,cafes, if the evidence offered tends 

to invalidate and deftroy the inftrument 
itfelf, that may be a reafon for rejecting fuch 
teftimony ; but where fuch evidence is offered 
for any other purpofc, there does not feem tq 
be any good realqn why it fhould not be re¬ 
ceived, fpr that yerdid could not be given iq 
evidence in another adion upon the fame 
policy againft the witnefs or another under¬ 
writer. The cafes op this fubjeft which have 
daggered me mod, are two later ones in this 
court, by the ppmes of French v, Backhoufe , 
5Burr.*7Z7. and French v.* FouIJlon, E. u. G. 3. ( h ). 
Thofe were twq diftind adions of covenant,, 
brought againft two part-owners of a fliip by 
the hufband of her, who had been appointed 
to that office by a deed executed by all the 
joint-owpers, fcy which deed tfey empowered 
him generally to advance or lend money, &c. 
The Hufband of the fhip infured fpr all the 
owners, and brought feparate adions againft 
two of them. They were each of them 
charged for the amount of the whole fum 
paid. It was th<“re agreed, that tfre dirediop 
to infure, given by one part-owner, did not 
fc>ind the reft, And\jn the firft adion againft 

, Backhoujcy 
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Sackhoufe , Mr. Dunning offered to rail the 
other part-owner, and infilled that he was a 
competent witnefs, becaufe he was not in- 
terefted in the event of that luitj for that 
each of the two caul'es was to Hand on its 
o’wn evidence : but he was rejected by Lord 
Mansfield as an incompetent witnefs, and the • 
court, upon motion for a new trial, were 
afterwards of that opinion. There the fe- 
cond defendant was certainly not intcrefted to 
lupport the defence in the firft caufe j for if 
the plaintiff had recovered in that, the fecond 
defendant, who was offered as the witnefs, 
could not have been charged with any part of 
the damages recovered in the firft ailion. 

Therefore, if there is any difference be¬ 
tween an interejl in the qu eft ion, and an in - 
tereji in the event of the caufe-, and an interejl 
in the quefiion difables a witnefs, I think thele 
cafes prove that this witnefs was incompetent; 
for the queftion put to him was upon the 
validity of the notes. How, or in what man¬ 
ner fuch evidence was to bear upon th? cafe, 
was material for further confideration, and 
further evidence in the progress of it; and 
the witnefs could not tell how the‘caufe would 
turn out, or what effedl his teftimony might 

Rule difeharged. 

Before we clofe this fub-divifion, we ftiall 
beg leave to make another * abllrait from * w e 
the able argument of Lord Camden in Doc. 

Dm. Hindfion & Ux. & al. v. Kerfey, wherein v - •“ ue - 
he held that parifhioners benefited by a bet 
queft to the poor, could not be witneffes to 
prove the will. 

He fays, (p. 49 & feq.) “ As to dip 
objection that the interyft is minute, and 
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(at) Vcntr. 351. 

(b) viz. Scroggs 
Ch. J. Dolbca 
and Rs>mond 


Js. Vent. 351. 
(r) Sir Thomas 
Jones. 


( d) 2 Sbov\ 
JU*p. 40, 146. 

Rl« 127. 


that a frnall intereft, as in Townfend'a cafe, 
ought not to difqualify witnefies. 

i,: I Jo conceive that however that point 
might have been litigated formerly, yet now 
the law is clearly fettled, and the witneis 
mull be rejected, if he has any intereft, be if' 
ever 'Jo Jmall. 

“ The point was difputed for about twenty 
years, in the cafe of toll or cuftom claimed 
by the city of London upon importation, call- 
ed by the name of water bailage. 

“ Thequeftion was, whether freemen might 
be witnefies ? Nothing can be more minute 
than fuch an interefl j and yet after many 
opinions pro and con. it was finally fettled that 
they were not witnefies. 

<c Any perfon that has a mind to trace the 
hiflory of this qnellion, may find it in 2 Keb. 
Rep.* 295. pi. 84. 2 Show. Rep. 47. pi, 

33. Id. 146. pi. 127. 2 Lev. 231. Ventr. 

35 *' 

l( This lad cafe, and it is the laft I can 
find upon the fubjedt, 32 Car. 2. is dif¬ 
ferently reported in the two books j for one 
(«) dates that three (b) judges allowed the 
witnefies, and (r) one difiented, upon which 
the council for die defendants tendered a bill 
of exceptions, but the plaintiff gave it up, and 
called other witnefies. 

c< The other book (d) fays, that the free¬ 
men were denied to be witnefies, and that the 
plaintiff tendered the bill. 

“ I cannot reconcile the books, but both 
agree the witnefies were not examined, and 
the verdidt went for defendant. 

“ What became of the bill of exceptions 
does! not appear, I fboulti guefs it was argued 
and fettled folemnty, that the freemen could 

not 
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not be witneffes, becaufe it is fo faid by & 

Lord Keeper and a Lord Chancellor in 
Vernon. 

i( ift. Lord Keeper North in 1684, two 
years after this trial, faid, ‘ He thought it 
Very hard in the cafe of the water-baitage of 
London. , that no one freeman of the 'city, 
though it was not fixpence concern to him, 
could be admitted as a (a) wknels.’ Vern - *54* 

pi, 24 64 

“ In 1694, Lord Chancellor Somers faid, 
f In fuic touching the lofs and misapplication 
of a lum of money given for the benefit of 
the parifhioners, none of the inhabitants ought 
to be witnefics, for in a cafe where a party 
is concerned in intereft, though - never fo 
fmall, the objection has always prevailed; 
and it was fo refolved upon great debate in 
the cafe of the City of London, concealing 
the ( b ) w a ter -bailiff.* (t)u. 317. 

pi. 31S. 

“ Upon iffue joined upon a prefeription 
for a toll, the defendants product d a witnefsj 
the plaintiff objected that he was a freeman, 
and fo interefted; upon which the defendants 
produce a judgment in the mayor's court, 
where upon a Jcire facias awarded, and two 
nihils returned, they had given judgment of his 
djsfranehiiement: but upon. inquiry, the man 
faid he never was, fummonecl, and hnew. no¬ 
thing of his. tlisfranchifement; .therefore, the 
proceeding being irregular, Holt would not 
admit the man to be an evidence, beeaule 
the judgment in the mayor’s court may be (c) p),, Mod.nj. 
avoided. pl - S0, 

“ The ftatute of 3 &: 4 . JtV. & M. e. ir. 

Jett. 13. is material for this purpofe, for by 
that add of parliament, ‘ In ail actions brought 
id the courts of WejlminjUr> or at the affixes, 

/ for 
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(*)i» Vin. j8. 
f i. 19# 


for any money mifpent, or taken by 
church-wardens or overfeeVs of the poor, the 
evidence of the parifhioners, other than of 
fuch as receive alms, or any penfion out 
of fuch collections, or public monies, fhall be 
admitted.’ 

“ So again by flat. 1 An. St. 1. c. i 3 , 
feft. 13 . 4 In all informations or indict¬ 

ments, the evidence of the inhabitants of the 
town or county in which decayed bridges or 
highways lie, fhall be admitted.’ 

“ Which acts fhew that the rule to reject 
the witneffes for minute,intereft, could not be 
broke in upofl by Jefs authority than an act of 
parliament. 

“ There is a cafe in (a) Viner , where it 
is faid, that in information by attorney gene¬ 
ral, at the relaticpn, &c. on behalf of them- 
felves' and all inhabitants of the town of 
Warwick , &V. relating to charities, &c. a 
perfon, an inhabitant, receiving alms, is no 
witoefs; for every inhabitant either pays, or 
is under, a poflibility of paying to the church, 
poor, &V. though he pay nothing at prefent. 

** If the rule be fo, it muft prevail as an 
objedion to all witneffes without exception, 
and there can be no difference between wit¬ 
neffes to a will, and any other j I fay this, 
becaufe I fee a pradice has prevailed to 
admit wil|-witnefies where the legacy was 


‘In the argument of the water-bailage 

cafe, it is faid, that f a fmall legatee has 

(t) vent t. 3ji, been fworn to prove a ( a ) will,’ and that it. 
(6) sir Bartho- had been (b) ufual. 

lomew Shower v / 

(who reports the cafe by the name of The King agaiaft Carpenter) his words are, 
“ Hath allowed a witnefs tt prove a will/’ Show, Rep. 47* pi* 3 > 

“ And 
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, “ And Lord North is made to fay, f it was 
ufual where a man was a legatee, if it was 
an inconfiderable legacy, as five Ihillmgs (or 
five pounds to a man of quality,) that he 
ihould neverthelefs be a witnefs to prove the 
(c'J will. 

“ It is plain there had been fuch a pra&ice, 
and I take it to be upon that ground that the 
parifhioner was allowed to be a witnefs in 
7 * mnfend* s cafe; but that practice ceafed, I 
believe upon the Statute of Frauds. 

“ But I take it moft clearly, that this notion 
is now exploded, and therefore if it ihall be 
once admitted, that the parilhioner in Town- 
fend's cafe, had an intereft under the will, the 
cafe neither is nor can be law, ’till it can be 
proved that a legatee of a linall fum may at 
this day be a witnefs. 

“ True it is, that the intereft of the wit- 
nefies in ibmc cafes, is drawn fo fine, that it 
is fcarce perceptible ; and yet that glimmering, 
that Jcintilla , Ihall be as powerful to exclude 
the witnefs, as the moft fubftantial profit^ and 
I have always underftood that (</) cafe to be 
good law, where the court fet afide the wit¬ 
nefs, becaufe he thought himfelf, bound, in 
honor to pay the cofts of the fuit, 

u The true ground whereof is this, which 
is fit to be attended to in every part of this 
branch of the argument, that as no pofitive 
law is able to define the quantity of intereft 
that fhall have no influence upon the minds 
of men, it is better to leave the rule inflex¬ 
ible, than permit it to be bent by, the difcre- 
tion of the judge. 

“ The discretion of a judge is the 


(t) Veto. *54, 


(A.) Stri.i 9, 


LAW OF TYRANTS," IT IS ALWAYS UNKNOWN; 

IT 
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JT IS DIFFERENT IN DIFFERENT MEN; IT IS 
CASUAL, AND DEPENDS UPON CONSTITUTION, 
TEMPER, AND PASSION. In THE BEST IT IS 
OFTEN TIMES CAPRICE; IN THE WORST IT IS 
EVERY VICE, FOLLY, AND PASSION TO 
WHICH HUMAN NATURE IS LIABLE.” 

So far Lord Camden. 

It may not be improper, to add, a citation 
of Mr. J. IVilmot’s from 5 Co. 100. a Rooke's 
Cafe. 

“ Discretion is a fcienceand underftand- 
ing of diflinguifhing and difcerning between 
falfehood and truth, &c. &c. and not to do 
according to arbitrary will and private affec¬ 
tion*.” 


t)ci Delitti 
c Delle Pene. 
!Ed. Harlem, 
i;3c, 


* Thofe who have not read Beccaria's famous 
trait, may not be, difplcafed to fee what that great 
man fays upon the ConJlruSiion of Laws. Int . al. He 
faith, In every crime the judge ought to make a 
perfefl fyllogifm : the major ought to be the general 
law; the minor, the adlion conformable or not, to 
the law; the confluence, liberty, or punifhment; 
when the judge is compelled by the laws, or choofes 
to make any other or more fyllogifms, it will open 
the gate to uncertainty. 

<6 There is nbt any thing fo dangerous as the 
common axiom, that it is necefiary to confult the 
fpirit of the law. This is breaking down the 
dam to the torrent of opinions. This truth, yvhich 
feems a paradox to vulgar minds, more flruck with 
a fmall prefent diforder, thrfn with the fatal, but 
remote confequences which arife from a falfe prin¬ 
ciple rooted in a nation, feems to me demonftrablc. 
Our knowledge and all our ideas have a reciprocal 
connexion; the more complicated they are, the 
rrtoffe numerous are the Ways of arriving at or de¬ 
viating from it. Each man hath his own point of 
view, each man at different times hath a different 
one. The fpirit of the laws therefore will be the 
rifult of the good or bad logic of ihflb judge, of an 
good or batt digellion; it will depend upon the 

violence 
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violence of his paiftons, upon the weaknefs of him 
who fuffers, upon the relation of the judge to the 
party oftended, and upon all thofe minute powers 
which change the appearances of every object, in the 
fluctuating mind of man.” 

I fhould for the author’s fake, obferve, that fearful 
of obfeuring the meaning of the above paflages, I 
have given, as nearly as I could, almoft a literal tranf- 
lation- ♦ 


[j*.l 



C». L. 6, 


5 Com. Dig* 51 
Co. L« Sm b# 


B. K. P. 
2 92 * 


• Qu. de liof. 
Seward's cafe, 
Oid Bailey, 
1704. Sira. 
700. 

Vide L. Hdwk. 
2 V. 612, /*• 27. 
(N.) contr. 


x H, H, P. C. 
634* Dy. J04. 
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[3.] Petjotis Wanting dijcernment* 


'THOSE perfons who arc excluded from 
giving tdlimony for want of (kill and 
difeernment, are ideots , madmen , and children. 

Every witnefs muft be credible , and there¬ 
fore, a man of non-Jane memory, lhall not 
be allowed as a witnefs. As an ideot, a lu¬ 
natic, during his lunacy. But he may be a 
• witnefs in lucidis difintervallis. 

So one within age of diferetion. As, an 
infant who does not know the nature of an 
oath. 

In regard to children, there does not feem 
to be any precile time fixed, wherein they 
are excluded from giving evidence; but it 
will depend in a great meafure on the fenle 
and underftanding of the child, as it lhall 
appear on examination to the court. How¬ 
ever, it feems to be fettled, that a child under 
the age of ten*, lhall in no cafe be admitted ; 
but after that age, if the child appear to 
have any notion of the obligation or an oath, 
after there hath been a foundation laid by 
other witnelfes to induce a fufpicion, the 
child lhall be admitted to prove the fad. 
Doubtlefs the court will more readily admit 
fuch a child, in the cafe of a perfonal injury, 
(fuch as rape) than on a queffion between 
other parties; and perhaps in fuch cafe, would 
even admit the infant to be examined without 

oath; 
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oath*; for certainly there is much more 
reafon that the court fliould hear the rela¬ 
tion of the child, than receive it at fecond- 
. hand from thofe who heard it fay fo. In cafes 
of foul fads done in fecret, where the child 
i s s the party injured, the rejecting its evidence 
intirely, is, in fome meafure, denying the 
infant the protettion of the law; yet the 
levity of children, and their want of experi¬ 
ence, are, undoubtedly, circumftances which 
go greatly to their credit. 

The judges will* however, determine accord¬ 
ing to the difcretion of the infant. Videpojl 
Evidence in Criminal Cafes. 


* Qu. if the 
pri forcer has not 
a right to infift 
upon an oath 
being adminis¬ 
tered? 


[4-] Councel 
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[4.] Coitn/d, Attornies , and Solicitors, who arc 
lntrufted by their Clients. 


R. n. r. iS 4 . 

Lin.]Icy and 
T.ilboi, T. 

I l Ci CO. T. Oi\ t 
Stu. 140. 


'T < H F Y are in fcich a predicament, that they 
ought not to be permitted to difcover the 
fecrers of their clients, though they offer them- 
felves for that purpofe, far it is the privilege of 
the client, and not of the count'd or attorney, 
oV. It is contrary to the policy of the law to 
permit any perlbn to betray a fccret with which 
the law hath intruded him; and it is mi flaking 
it for the privilege of the witnefs, that hath 
fometimes led judges into the fullering Inch 
pertbns to be examined. But to this there 


B. w P. 2S4. 
Ld. Say and 
Scale’s cafe. 

Mr. 10 An. per 
Sr. O.Bridgman, 
with advice of 
all ihe judges. 


Rex v. 
Wat.infon, 
M. r-j. G. 2. 
Sira. 

C&nr. 


are lbme exceptions: Sir ft, as to what they 
knew before the retainer; for as to Inch 
matters they are clearly in the fame fituation 
as any other perfon: and, was it not lo, a 
party might conceal evidence, by retaining a 
material witnefs, if of the profeflion of the 
law. Secondly , to a fad of his own knowledge, 
and of which «he might have had knowledge, 
without being counlel, or attorney in the 
caufe. As fuppofe him witnefs to a deed 
produced in the caufe, he Avail be examined 
to the true time of execution. So if the 
quellion were about a razure in a deed or will, 
he might be examined to the queftioti 
whether he had ever leen fuch deed or will 
in other plight, for that is a faft of his own 
knowledge; but he ought not to be permitted 
co difcover any confcfiions his client may have 
made to him on fuch head: fo if an attorney 
were prefent when his client was fworn to an 
anfwer in chancery, upon an indictment for 

perjury, 
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perjury, hd would be a witnefs to prove thd 
fadt of taking the oath, for it is a fadt in his 
own knowledge, and no matter of fccrecy 
committed to him by his client. 

£hi. if proving the defendant’s hand writing 
to the anfwer, would not he fujfcient ? 

A fcire facias was brought by the king to 1 
avoid a patent, and exception was taken to 
the witncfs, becaufe he was deputy to the 
perlons that would avoid it, but the exception 
was difallowed, becaufe the fcire facias was 
in the King’s name, and therefore it could 
not be preliimed that the intereft was in 
another, which would deftroy the very being 
of the fcire facias and the proof of that 
ought to come on the defendant’s fide. 

Vide farther as to Competency, EJfay II. IV. 
Turner and others v. P carte. 


Voi.. I. 


u 


[C.] Or 
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C.L.E. q 7 . 


Dig. Lib. 2. 
Til. Pro bat. 


[C.] Of Evidence upon various Issues. 

Previous Olfavofisns, 


PKFOKK we proceed to ldcciiic bluer,, we 
* ihuil fiy fomciliing 14.011 ■probability, and 
upon whom tile prop of die ip us lies. 

(m) Of Probability , and upon whom Proof 01 

the IJjue lies. 

Probability arifes from the agreement of any 
tiling with a man’s own thoughts and ubl'ei - 
valiens, irom the tcilimeny of others who have 
iccn, and heard,of the fact in queilion. 

And here it is fi.lt to he cunfideied, that 
in all courts of jufi'ice the affirmative cep!it to 
he proved, as it is iufhcicjit barely to deny' 
what is allinnuf until the comr.iiy he ; row o', 
for words are but tile txprtffions of fa dha; and 
therefore wiien nothi.it; is lib 1 to be done, 
noth inf; can b? led 1 to be \ roved ; and this 1. 
a rule both in the common and civil 1 iw. 'i lv 
civil law fays, Pro l alio h.iyouitur ci qui alls:’at, 
negantis aulom for reran uaturern hull a eji 
froballo. 

But in a cafe where the a firm alive is 
proved, the o her fde may conn ft it with 
oppofue proofs, and til’s is nor properly the 
proof of a negative, bur the pieof oi a pr< po¬ 
rtion totally inconfhb nt with what i. aflirmed, 
and therefore, where thereinra’ ill’ue is in the 
ncgiiive, the i' 1 linf.li’ u.ufi alvwy s beghi w;tn 
his pi oofs, bee..tile the dennd.u t cannot p rove 
the negative, and the charge b. ginning' by 

the 
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(he plaintiff, the defendant mud take it out 
oi his evidence i as if he be charged with a 
ttefpals, he need only make a general denial 
of t tc taft, and if the fad: be proved, the de¬ 
fendant can only prove a propofition incon- 
• liilmt with tile charge, as that he was at ano- 
tlur dace at the time, when the Let lup- 
poieel to have been committed, or the like. 

Biit where the law I'uppofcs the matter con¬ 
tained in the if'iue, theie the oppufiie party 
muft be put to the proof of it by a negative; 
as in the iffue tie unqiies decouple en Icyal matri¬ 
mony, the law will luppofe the affirmative 
without proof, bee a life the law will r.ot cali'.y 
fuppofe any peribn to be criminal, and there- 
lore in this cafe the defendant mult begin \vi h 

k 1 


me rmj-anve. 

o 


fa. if tbs of Jeer party fvaifd net fy] yhr 
for,:: proif, Uj in dace a fry-rap Ugh that tins 
•Leas a marriage ? 

o 

In a writ (;f riybi the evidence mi id begin a Lc.-n.y62. 
from the tenant, if the wife 1:; thus joined, Et 
defend.J j fen i;i at ay a. iff:'., dew. A’.,y.* et petit tm. is*. 
reccrniiioum fin i me uni life malar , ns fa feat 

y.'i ,y J J J J 

tenendi teacmeiita i:f. fa tinea ft. ft i et h?redhns 
fuis ut /mens hide, /tent ilia tetri; era prad ’ 

V . * 

cjttercHS htthnidi so. dam t eta meat 0/Him feet ft en 
at ilia Jnperuis fst. ib that in this cafe the 
defendant's ilfue is in the affirmative, and 
therefore the proof mult begin bom hum. 

Thev/itnds produced mult fii fl be examined 
on the part ol the producer, and then the 
other fi le may examine him ; and this is a 
regulation that naturally follows the true order 
of tilings, for it is proper full to enquire what 
a witneis can,prove, before you are to examine 
how much more he knows, than what he hath 
dilcioied. 

U 2 Tlu 
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The analogy of this method is alfo obferved 
in equity ; for if the plaintiff takes out a corn- 
million he fhall have the carriage of it; but if 
the plaintiff will not take out a commiffion 
the next term after ilfue joined, then the de¬ 
fendant may take it out, and the carriage be- ' 
longs to him, for he that carries the corn- 
million is firft to produce and examine his 
witneffes, and he that is firft to produce the 
witneffes is to have the carriage of the com¬ 
miffion. It firft belongs to the plaintiff to 
prove the allegations or his bill, and if he fails, 
the defendant may prove his anfwer. 


(*-) Of 
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(£.) Of one Wilnejs. 

T H E firft and loweft proof is the oath of wifhetk 
one witnefs only, and there is that fanCHon 
and reverence due to an oath, that the tefti- 
monv of one witnefs naturally obtains credit, 
unlel's there be fome appearance of probability 
to the contrary. 

Now that which fets afide his credit, and 
overthrows his teftimony, is in the incredibi¬ 
lity of the fa< 51 , and the repugnancy of his 
evidence; for if the faCt be contrary to all 
manner of experience and obfervation, it is 
too much to receive it upon the oath of one 
witnefs; or if what he fays be contradictory, 
that renders him unworthy of all credit, for 
things totally oppofite, cannot gain belief from 
the artcflarion of any man. 

When one witnefs nttefts a variety of cir- 
cumltances, and there is no other proof of any 
one of thole circumllances, falling in with 
what he attefts, this may render fuch a wit¬ 
ness (Handing alone, withoOt any afiiftant 
proof,) very much ful'peCted ; and there mult 
be great confidence in the integrity and vera¬ 
city of die man, to believe many circumllances 
on one man’s fingle teftimony, where, if it 
were true, there mi'ht be a multitude of con- 

1 O 

current proofs, to f rengthen and confirm the 
evidence. 

Another thing may render his teftimony 
doubtful, viz. his not giving the reafons and 
caufes of*his knowledge; for if a man can 
give the reafons and caules of his knowledge, 

*nd doth not, he is forlworn; becaufe he is 

U 3 bound 



JTca'ftv. Vide 
lntrocu^Uon. 


2 Hawk. P. C. 
A 3 1 * 

40?.. 

} Moth 20/ 
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bound to tell the 'whole truth, and by confe- 
quence lie is not woithy of credit; for that a 
man liquid know any thing, and not tell by 
what means he knows it, is incredible. 

The ft me may be laid as to ptrfons who 
take noon them to remember things long 
fince traniafted ; efpecially, if the matter be 
fr.volous; tl'.ey oug it to tell the reafons why 
they remember, otherwile their memory is 
little to be credited ; for it is more reafonable 
to iuppofe they arc ralh perfons, who take 
upon them to fwear what they do not per¬ 
fectly remember, than that they are really 
under the awe of, or pay any regard to, an 
oath, far then they would be able to tell, and 
would afiign the reafon and certain maiks of 
their remembrance. 

Other things may render a witnefs fufpedled, 
as if he who was a party to the crime, 1 wears 
for his own fafety or indemnity, or be a rela¬ 
tion, or friend to the party, or the like; or be 
of a prof! gate or kicked temper or difpofi- 
t : on ; and the weight of the probability lies 
thus; if you think the bias is fo flrong upon 
him, as would incline a man of his difpofirion, 
figure and rank in the world to faliify, you 
are to difbelieve him ; but if you think him 
a man of that credit) and veracity, that, not- 
withfhnding the bias upon him, he would 
have a due regard for truth, and confider him- 
felf as under the force and obligation of an 
oath, he is to be believed. 

The a: tc flat ion of the witnefs mud be to 
what he knows, and not tp that only which he 
hath heard. 

Although hearky be not allowed as diredl 
evidence, yet it may be in corroboration of a 
w.tnelVs teftimony, to fhew that he a/Iirincyl 

the 
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the fame thing before, on other occafons, and 
that the witnefs is (hi! confident with him- 
1 'elf i for luch evidence is only in fupport of 
the witnefs, who gives his teftimony upon 
oath. 

Another thing that derogates from the cre¬ 
dit of a w.tncis is, if formerly, on a criminal 
ti ial, lie, upon oath, affirmed chrediy con¬ 
trary to what he now afferts ; then if the mat¬ 
ter be civil, you may give in evidence the 
criminal proceedings, and depofe to what he 
gave evidence of at the former trial ; and this 
takes from the witnef- all credibility, inainnich 
as contraries cannot be true. 


U 4 


(O Of 
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* This TTUlft 
jnean mateiial, 
or ftriking cir- 
Cunilttmcts. 


Hawk. P. C. 
56, 


(e.) 0 / two Witnefles, 

^HE fecond degree of credibility arifes 
from the oaths of two witncffes, and this 
is one ftep higher than the credibility that 
arifes from the oath of one vvitnels only; for 
in llich cafe, if they agree in every circum- 
ftance, there muft be two perjured, or what 
the witnefles alledge and depole muft be true; 
hut if, upon their examination, they difagree 
in circumftances then they fail in their 
credit, becaule their contradictions cannot be 
true. 

Yet if the matters they atteft, were tranf- 
aCted, long ago, it is capable of a fair anfwer, 
for it may be fuppoied that, the little circum¬ 
ftances of things might be forgotten, and if 
in every minute and particular circumftancc 
they both agree and concur in evidence, it 
fee ms more like a ftory concerted before¬ 
hand. 

There are force cafes in the law, where the 
full evidence of two witnefles is abfolutely 
needfary; and that is, 

Fiijl, vvheie the trial is by witnefles only, 
as in the cafe of a fummons in a red a ft ion , for 
one man’s affirming, is but equal to another’s 
denying; and where there is no jury to dif- 
cern of the credibility of witndfes, there can 
be no diftin&ion made, in the credibility of the 
evidence, as the court doth not determine of 
the preference in credibility of one man to 
another, for that muft be left to fhe determi¬ 
nation of the neighbourhood ; therefore, where 
4 J'.mwcns is not made and proved by mvq 

witnefles. 
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witneffes, the defendant may wage his law of 
non-lummons. 


Secondly . The Jecond cafe is in chancery , 
and that is, where there is but one witnefs 
contradiding the anfwer; for there the credi¬ 
bility is equal, unlefs it appears from the 
nature and face of the fad, that the anfwcfr is 
not to be believed, and the courle of the court 
in l’uch cafe is, to dired a trial at law, to 
alcertain the credibility of that witnefs by a 
jury, which is the common ftandard whereby 
the credit of every Englijhman is to frand and 
fall, in all events. 


1 Vtfrn. 16r. 

2 Vcrn. 2 S3. 

3 Ciaan.Cas.123, 


Thirdly. The third cafe where the law re- c. l.e.j S 5. 
quires two witneffes, is in the cafe of high** 
treajon , and this is not fo much from the 
natural juftice of the rule, that every man's 
allegiance is fuppofcd 'till the contrary is 
proved, and that therefore, the negative of the 
prifoner is equal to the affirmative of one wit¬ 
nefs, and the treafon ought to be proved upon 
him by two witneffes; for then the fame would 
be good in cafes of felony, where every man’s 
honefty is prefumed 'till the contrary is proved; 
and yet there, it is fufficient to prove the con¬ 


trary by one witnefs; but the tew has ap- * Hawk. p. c. 
pointed two witneffes in this cafe, becaufe a 25 °’ 41 ‘ 


court-fadion might in many caffs cut off'their 
enemies on luch charges without fufficient 
proof, and now by ftatute law two witneffes 7&8W.3. c. 3 , 
are required to every overt ad of treafon. 

Two witneffes were required in the cafe of Ray. 408. 
Herefy , becaufe this was tried by the canon 
law, and rbey followed the rule of the Mojatc 


law, that required two witneffes; befides, 
herefy was formerly reckoned rreafon, and 
therefore the law did ip inch cafes require two 
witikffes. 


i 


To 
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To this may be added the cafe of perjury, 
where, on a profccudon for fuch an offence, 
two vitnefies are required, becaule the oath 
of the defendant, is equivalent to the oath of 
one witnefs. 

p. c. There aie other cafes where the trial is ’by 
withefles, and yet one witnefs fuffices, and that 
is on the 18 Eliz. where the mother of a 
baftard child is allowed evidence to prove the 
reputed father j and this is for necdfity, be- 
caul'e otherwife fuch fecret lewdnefs would go 
totally unpuniflied ; but then if a woman 
charges two perfons, die lofes her credibility, 
fo that fhe cannot charge cither of them ■, but 
if die keeps conftantly to the charge of one 
only, ids a lufficient proof, the daturc having 
fet afide the common law in that particular. 


I. Of 
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I. Of tiie First Sort of General 
« 

Issues. 


[ i , ] Of non eft fillum. 

W E now come to i flues in particular ac¬ 
tions, and Hi ft the ill'ue of non eft falbum. 
We have already confidered what is tiie legal 
confequence of interline at ion , r azure , and the 
breaking off feats from deeds: and now we 
r.re to contidcr what other evidence is proper 
upon this iflue. 

If an obligation is delivered to the ufe of 

kD 

another, and he difagree to it, by this difagree- 
ment the obligation hath not any foice, and 
he can never agree to it afterwards, therefore 
this is not a deed, and the dlfti" ret went may 
be given in evidence upon non eft fa. Hum. 

If a man feals an obligation, and com¬ 
mands another to keep it hill certain condi¬ 
tions are pei formal, and the bond is delivered 
to the obligee, before they are performed, this 
cannot be tiie bond of the pcrfoA fealing it, 
hill thole conditions arc performed, imd there¬ 
fore the fpecial matter may be given in evi¬ 
dence, to prove von eft falfiim. 

Sal Query > If it Jhculd not be [pcdaily 
pleaded ? 

Upon non eft fa£lum> if the witnefies prove 
delivery at another place than where it bears 
date, it doth not warrant the iHue; for this is 
a teilimonv contrary to the plain words of 
the deed, and therefore no proof of the deed in 
queflion. Shi^re tarnen, for the place where 
the deed was made is not a material part of 

fhS (feed. 


C. L. £. 161, 


$ Co. T IQ. h. 
Cro 11. 

J And. a. D}. 
j 6 ?. Lioo, 

110, in. 

B -ndj. 75 con¬ 
tra. 


2 Rol. Ab. 

l> 1. 8. 

V. 6 Mod. 2^-7, 
Saul, 71. 


2 Rol. /fb. 677. 
pi. 24- 

C»tcs, 2 E. 6,7, 
31 H. 6. 


2 Co. 4, 
Goddard's Cafa 
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Suppcfe a bond appear upon the face of if, 

' to be made at York, and the plaintiff ebeejes 
to declare in M iddld’ex, to avoid all doubt, he 
may alledge the bond to be made at York, to 
wit , at VV e dm in Her, in the county of Mid¬ 
dlesex. 

‘There are but three things of the dfence 
and fubllar.ee of a deed, tli.it is to fay, writ¬ 
ing, in paper or parchment; feating ; and deli¬ 
very ; and if it have thefe three, it is fuffi- 
cient. 

In debt ngainft two, and non eft fabtum, 
pleaded, it it is proved to be the deed of one 
srYad. 6-7. of them, and not of the other, the ilfue is 
" c ‘ maintained 5 for a joint addon charges each 

wi.h the whole debt, and when the ilfue is 
found rhac it is the deed of one, it amounts 
to the total came of complaint aliedged in the 
dedaiation as/airdl that perlbn, and confe- 
quentlv the plaintiffought to recover againft 
him, iince he is pioved to be ids debtor. 
ftu. If this nu ft not be ‘inhere one defendant 
makes default , and the ether pleads-, cr where 
the defendants plead Jeparateiy i duppofe both 
the defendants join in pleading that it is not 
their deed'i 

Upon non eft factum , you may give, not 
letteied, in evidence; for when the perlbn 
who deliveis the deed is unlearned, and the 
deed is read and expounded to him in ano¬ 
ther fenf'e than that which die deed really con¬ 
tains, the party does not agree to the written 
deed: it is not the ex predion of his mind, nor 
to be accounted his deed. 

It has been a quell ion whether riens pa [fa 
% ’ftl{ y b> 6 __ per le fait , may be given in evidence upon nun 
pt. t$. ‘ eft fattum ; lor on the one fide it may be 

laid, that on non eft fattum, the operation 

of 


t H. 7- ;S. 

3 Co v}« 

Pi wd# f’O. 


H. S. 

3. 
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of the deed is not in debate, but whether the 
party figned, fealed, and delivered the cen¬ 
tral, alledged «in the declaration; fo that if 
the elTential part of that kind of contract be 
proved, fome take it to be a proof of the ilfuej 
others have laid that where a deed is of no 
cffeCt, to pafs any right, it is utterly void apd 
of no effect, as if a man accepts a leafe of his 
own lands by deed poll; and where a contract 
is void and of no effeCI, it is confidered as no 
contract. 

If a man be bound to Randolph , and the c. i..f. i« 3 . 
plaintiff declares of an obligation to Ralph, r*** 
upon non eft faShim pleaded, it cannot be nubyv. 
found to be an obligation to Randolph-, for ai. 

Randolph and Ralph are different Chriftian !*«»«*- 
names, and cannot denote the fame perfons; H " v ‘ 
fo it is with rtfpcCt to Edward and Ed¬ 
mond. 

If a deed be enrolled, you fhall not plead 
non eft fa Hum, for by the acknowledgment of 
the party it appears to be his deed ; as there 9 n. 6. 60. 
is fuch credit given to tranfaclions in a court 
ofjuftice, that the party fhall never fay h*e did 
not acknowledge it fo although this deed be 
not a record (that is, no aCt of the court, in 
the decifion of right and wrong) yet it is in 
court, and fo far to be credited, that the party 
lhall never deny the being of fuch a deed; 
but he may avoid the operation of it, by plead¬ 
ing riens paffa per le fad. , 

If a man be blind, and the deed mifread to style, 78. 
him, he may plead non eft fa Him, and fuch z C ' J - y 
evidence will maintain the iflue, for then it is 
hot his concraCt. 


A ftranger to a deed fhall not plead a 1 Rni.Re P .i?«. 
fjpecial non eft faftum, as that the fe.il is 10 Ld ‘ 4 ‘ 1,a ’ 
feVcred from the deed, and ifftnt, iftc. but 

he 
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he ought to plead riens pajfa per le fait , for 
a man ought to try the validity of a ftran- 
gvi’f deeds no farther than they regaid his 
own in ten It, and therefore he cianot deny 
the being of inch a deed, but only the opera¬ 
tion of it as to himielf. 

,'i'he plaintiff declares of a bond dated t!r‘ 
24tii, upon eft ft: fhim ; the juiy find a 
bond dated the 24th, and delivered the 27th ; 
this is a finding of the deed in the decla- 

O 

ration. 

5 Co. 119. Upon non eft fade urn a man cannot give 

riol’a!66S*.’ 15 * infancy in evidence, but he rnufl plead it, 

and conclude to the comt with an hoc part, ins 
eft verifcarc , for the infant is in law re¬ 
puted to have a contracting power for his 
own benefit, and to bind all the ped'ona! 
eflate which is his own, and lie hash power 
to. avoid his agreements or not, therefore, 
tins cannot be laid to be avoid agreement; 
conleijnen;ly the iiTue of non eft fafhm, is 
not proved by the evidence of infancy, lic.ee 
the blue denies any agreement at all. 

But coverture may be given in evidence 
on non eft: faft. urn, for the tv in. hath not any 
w.ll of her own, bin. is entirely line cot to the 
power of the hufband j he is to make all 
agreements that bind, his pirfonal eflate ; and 
therefore, at the time of the making, it was 
no deed. 

A man cannot give durefs in evidence on 
non eft fa chan, for the onlv point in ifb.ic and 
the conti overly on non eft fa than is, whether 
the deed declared on be the aft of the p rty; 
fo that when the ad is proved to be dune, 
the whole matter denied by thegdefendaut on 
the general iflfue, is proved to the juiy: but 
if th ere be any other circumflanccs to defp’by 
% . that 


4 H. 4. 30. 


5 Co. M9- 
Piv\w. 6o\ 
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that ad, and avoid its binding force, that 
inuit be (hewn to the court, that the court, 
and not the jury, may judge whether they are 
.lufneient to avoid the deed. 

Where an adt of parliament declares a bond 5 Co. ng. 
tc\ be void, as flier ids bonds, againft the 
Ib.t. of 23 //. 6. * and ufurious bonds agjinft st. 2 . c. id. 
the fiat, of 12 Ann. yet this matter cannot 
be given in evidence on non eft faff urn, but 
mud be fpecially pleaded, and fhewn to the 3 Co. 59. 
court to judge of j for where a ftatuce de¬ 
clares a iblemn ad* to be void, it is not to q,,. if a u 
be conftrued ipfo faffo void, but to be void cl -Vf° ’W; 
upon irs appearing to the; court to be within and pur. 
the circumdsnces mentioned in the datute, p ' jks? 
for it were prepofterous that the datute fhould 
be referred to die jury, that are not judges of 
the law. 

As to the Stal. of 23 H. 6 : c. 9. concern- s a muei 
in r jherilrs bonds, whatever might have been v - £ ^" 5 * l! R - 
the law bcfoie the S/at. 4 /bin. c. 16. (§ 20.) " *' 

which makes them a01 guable, the law is now 
fettled, that as the condition of the bond 
mud appear on the flue ot the record, if it 
be repugnant, or contrary to the ad of H. 6. 
judgment rnav be arruled 'after verdict, 
though die defendant plead only ncu eft 
faff am. 

If the deed be only voidable, the general 
rule is, that you mtili conclude to the court it’.-.!.;, 
with judgment ft affio, became the court may 
judge whether you have off red luck matter 
as wiil amount to the avoiding of the deed, 
and the Jaw is the lime win dicr voidable at 
common law, or void by ad of parliament. 

Wlvre theg cor. trover fy relates to the ]:<■>'■!- T ft. 7 . 

/mg feclinv and dd'vcn of the died b/ fhe 5< -°' n ** 
UtVncLnr, lie pleads hc< ef ft. 11 am genuauv, 

>» buc 
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but anciently* where the deed was figned, 
lealed, and delivered, yet was originally void 

*4 h . 4* 30- by matter dehors , as by reafon of coverture , 

or betaule the party had no right in the 
thing transferred by the deed, or became void 
afterwards by razure, interlineation, or addi¬ 
tion, there, the defendant rnuft have pleaded 
the matter fpecully, and concluded fo non eft 
factum , and this was, that the plaintiff might 
be apprifed of the point of defence * for fince 
there are lb many various ways to make the 
deed null and void, if all of them might be 
given in evidence upon non eft fa Slum gene¬ 
rally, it was thought that the plaintiff could 
never come prepared to falfify the evidence 
of the defendant, and fo might be liable to 
be forprifed when he had right, and therefore 
it was held that notice ought to be given of 

o t O 

fuch foreign matters as thele, if they were to 
be given in evidence. 

«?l.e. 1C7. Another reafon why this fpecial conclufion, 

and fo non eftfaftum , was anticntly referred to 
the court, v/as, becaufe it generally contained 
matter of law, which if it had arifen upon 
proof of the fadt, ought to have been referred 
back to the court, by demurrer to evidence, 
or lpecial verdidt, and therefore it was reafon 
able, that the doubt of law fhould be offered 
to the court originally j but at this day the law 
is otherwife. 

3 KcS. 14s. If a man pleads, delivered as an efcroiv, 

and concludes ipecially, and lb non eft faftum , 
the general way is to leave it to the jury, 
becaufe it is in effect to fay there was 
no deed at all; but it may be left to 
the court, by an hoc faratus eft veriftcare, 
becaufe the C0v.rt will judge whether the 

defendant 
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defendant hath exhibited fuch matter a! 
will make the deed of no elFeft, and 
therefore fuch pleading as this is not confider- 
ed as vicious. 

But if you plead breaking off the feal, 
razing, or any addition after delivery, you 
may conclude, and fo non eft fa Slum , but the 
better pleading has been reckoned to'con¬ 
clude to the court with judgment, ft attio, 
becaufe the deed is not lb apparently void, 
but that ii£ leems necefiary to leave it to the 
court, whether thofe are circumllances that 
would avoid it, or whether the defendant 
mull give it in evidence on non eft fatlum , as 
difproving the deed. Vide infra. 

If a man pleads that the obligation was 
made to another, and not to the plaintiff; 
this is bad, becaufe it amounts to the general 
ilTue of non eft factum. • 

If the defendant pleads quod fc.Shimpraditii, 
was made and delivered without date, and 
that the plaintiff' added a date, and lb non 
eft fatlum , this is not good, for at the be¬ 
ginning of the plea, he confdles it to* be his 
deed, and to be made and delivered by him, 
which at the latter end he denies, and fo it 
is repugnant. 

If a man confefles an obligation, and 
pleads an acquittance^ he cannot conclude, 
and lb non eft, fatlum , but judgment Ji 
atlio y for it is really his deed,, though it 
be. avoided by a contrary agreement, which 
muff be exhibited to the court to judge of, 
fo that the validity and efi'ence of a lawful 
contract may be feen by the court, before 
the truth or the fa£t be called in queffion 
before a jury. 

\Vol. I. X A man 
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A man declared of an obligation made to 
himfelf, and on non ejl fattum pleaded, the 
jury found an obligation made to another of 
the lame name j this warranted the ilfue, for 
the only queftion in the adtion upon non eft 
fathrn was, whether the deed profered in the 
declaration was the deed of the defendant; 
for if it were his deed, fealed and delivered 
to fome other perfon than the plaintiff, the 
defendant ought to have confelfed the truth of 
the deed, and avoided it, by pleading the 
lpecial matter. 

This is the fame if the jury find the obli¬ 
gation to have been made to the plaintiff and 
another, and that he brought the adtion as fur- 
vivor, but here the defendant might demand 
Oyer and Demur. 

But where a wrong party is fried, that bears 
the name of the obligor, lie may plead nun eft 
fathim , for then it is not his deed. 

The plaintiff brings an adtion againll IV. S. 
on non eft faftum , the jury find a lpecial ver- 
didt, that IV. S. entered into an obligation to 
the plaintiff, by the name of T. S. this is 
found for the defendant, becauie the jury do 
not find it tfie obligation of IV. S. for the 
jury cannot take upon them any faft con¬ 
trary to the fpccialty put in ilfue, and by the 
fpecialty it appears to be the deed of T. <S. 

If the defendant pleads non eft faftum, and 
further demurs upon the obligation, the de¬ 
murrer is void, becaufe no man is allowed a 
double plea, to alledge the fadt to be falle, 
and that the charge is contrary to law, but he 
mult take one plea that he thinks moll ad¬ 
vantageous, for if he Ihould be, allowed fe- 
veral ways of defence, it would multiply con¬ 
tention 
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teiitioft infinitely, as we fc find by the pra&icC 
of the Chancery , where they judge upon innu¬ 
merable circumilances, and never reduce the 
whole weight of the caufe to one iffue. 

But now by fiat. 4 Ann. c. 16. the defen¬ 
dant, by leave of the court, may ple/id as 
many feveral and difiindt pleas as he thinks 
proper. But lie cannot plead and demur alfo 
to the fame count. 

Debt againfi G. B. executor of J. B. upon Latch, 
a bond made by J. B. the defendant pleads 
Quod Jc rip turn pradidi non eft fadium Juum 
whereas he ought to have faid, non eft factum, 

J. B. After verditfi this was held to be good, 

Secaufe (his) fhall be intended his bond, which 
the plaintiff declares on, and that was the 
bond of the’ tefiator, lince the jury in their 
verdidt have confirmed the‘relation to. that 
bond in the declaration. 

On non eft fatlum generally pleaded, a man u Co. 26, 27. 
may give fpecial matter in evidence, as ra~ 
zure , interlineation or addition, for it is not 
necefiary to plead any matter or thing lpe- 
cially, but what is exhibited to the court to 
judge of, and fuch plea concludes with an 
averment, That you are ready to verify ; and 
the reafon is, bccaufe it feems incongruous 
to make that ablblutely necefiary to be lliewn 
to the court, which is fhewn to them in vain, 
and that doth not come under their judg¬ 
ment j now when you fliew that the fuppofed 
deed is void, you fliew that it is not a deed, 
which amounts to the general iffue of non eft 
fadtum, and therefore you muft not conclude 
to the court, but to the country ; from 
whence it follows, that it cannot be abfo- 
Ihtely necefiary to fet it out to the court, 

X 2 finee 
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flnce it is left to the jury, and llot offered 
ro the court, for its judgment and determi¬ 
nation 

If two men are jointly bound in an obli¬ 
gation, and one only is impleaded on non ejl 
faftuw, he cannot give this in evidence, for he 
did feal and deliver the deed, and fo he hath 
contrafted, though nut folely; and this ought 
to be pleaded in abatement, otherwife it lhail 
be intended that he is a lawful defendant, 
having admitted himfelf to be fo, by the 
pleading in bar, and the other fhall be in¬ 
tended not to have fealed, or if he did, that 
he is dead, and the contract furvives. 

But if an affumpftt is allcdged to be made 
by one, and upon ifilie proof is given of a 
contract made by two, this feems not to 
maintain the declaration. Vide pejt, under 
7 ion ajfumpjit. 

In the cafe in Ventris, ajfumpjit was brought 
againfl four who pleaded non ajfumpjit infra 
Jex annos , and the verdift was, that one of 
the defendants did aflame infra fox annos, 
and the others non ajfumpjit. Pollexfcu, 
Ch. J. Pozvslf, and Rokcly , were of opinion 
the plaintiff could not have judgment. Ventris 
inclined to the contrary. 

In debt upon an obligation, the defendant 
pleads that there was a fchedule annexed to 
this obligation, the which icheduje is difan- 
nexed, and fo non ejl fattu.m, this is not good, 
for here he confeffes the deed, and avoids it 
by faying, not that the deed itfelf is altered, 
for then it were not his deed, but by faying 
that the appendices relating to the deed are 
altered, which confeffes the deed, and there¬ 
fore cannot in the fame breath be denied; 

but 
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but this is a good plea if he had concluded to 
the court with judgment Ji aftio, for it allows 
that there was fuch a deed, but at the fame 
time avoids the plaintiff's a6tion, by laying 
that he himfelf altered the appendices there¬ 
unto relating. 

But on non ejl faflum, if the feal be broken 
off, after plea pleaded, it is the deed of the 


party, 


X 


£*•] of 
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[ 2, 1 0 /fihit ad diem, et Jolvit yoft dim , 


''jpHE fecond iffue is that of folvit ad diem, 
&c. and to explain this iffue, it is to be 
confidered, that when any contra# is founded 
on a specialty, it cannot be diffolved but by 
fpecialty, for every contract mult be diffolved 
by the fame folemnity and notoriety where-r 
with it was made, otherwife, there is more 
evidence to fuppol'e the continuance of the 
contract, than the diffolution; therefore, on 
• Payment m*y a fingle bill * you cannot plead a naked pay- 

by 4 An^c^it. ment, ^without a dffcharge in writing, becaufe 
§ is. but the there is a folemn contract by which you are 

annexed is flared , , , , , , 

to /hcv^ what charged, and there cannot be any diicharge 
hww« mon i )Ut by matter of equal folemnity; but 

you may plead payment at the day, be¬ 
caufe the condition is contained in the 


t Sid. 4!, 


3 Keb. 4Tt. 

Equity Cad 
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very contra# iifelf, and upon that matter of 
fa#, the force of the contra# depends, and 
when you diicharge yourfelf by p eading the 
a# required in the condition, then is the 
contra# diffolved by lbmething arifing out of 
the contra# itfelf, which is the fame thing 
as if it were diffolved by a contra# of equal 
folemnity. 

Where I am bound to pay a fum of money 
to two, payment to either of them is fufficient, 
becaufe a man cannot pay the fame to two 
feveral perfous. 

Payment to a ferivener, efpecially if he has 
the bond in his cuftody, is good, for the pay- - 

ment 
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meat to another for me, is a payment to me, 
and he appears to be deputed to receive this 
money, by having the bond in his cultody. 

Condition to pay money to the obligee, g.l. e. 174, 
and the parishioners of Dale at fuch a day, 
payment to the obligee, and two of the pa- 
rilhioncrs is well enough, for this anfwer.s the 
condition, fmce two is the plural number. 

Condition to pay ten pounds to A , it is a 2 Ed. 3.3. 
good performance to pay it to his deputy, nam 
quicquid agitur per a Hum , agitur per Je. 

Where a man gets judgment, payment to Lit. r<- p . 54 . 
his attorney is well enough, for he is not only !*£[!,;’ 
intrufted, and put in the place of the creditor 
to get judgment, but to take the effect of 
that judgment; and fince the attorney might 
take out execution, he may accept payment of 
the money, inftead of taking out execution - t 
therefore the debtor ought to be indemnified 
by the law. 

Debt on an obligation of two hundred c ™- E1 - 8S 4^ 
pounds, defendant pleaded that after the day f,^™°5 H. d 7 
of the writ purchafed, viz. fuch a day, apud , 4 «- ^ 

&c. he paid to the plaintiff lixty pounds, a>V. 12 
parcel thereof which he received, judgment 
de brevi , &c. upon fpecial demurrer, adjudged 
for the plaintiff, becaufe the defendant did 
not Ihew any acquittance or releafe, proving 
this payment, which if he had done, the writ 
would have abated for the whole j but fince 
he did not produce any deed of acquittance, 
his plea fhall be no more than a naked aver¬ 
ment, which can never overthrow any obliga¬ 
tion which is of an higher nature, and con- 
fequently cannot abate the writ which is 
founded theseon. 
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In debt on an obligation of ten pounds, 
the defendant pleads that one II. was 
jointly bound win him, to whom the plain¬ 
tiff had made an acquittance, bearing date 
before the bond, but delivered after it, in 
which he acknowledged the payment of 
twenty fhillings, in full fat is fa Eli on of the 
ten pounds, and adjudged a good bar; for 
if a man acknowledges himfelf fatisned by 
deed, it is good againft him, though he 
has received nothing, fince he lhali not be 
allowed to contradict what appears under his 
hand and feal. 


CVo. Tl. i3r. 
fox ana Lvt. 


Condition to pay feventy pounds, viz. 
thirty-five pounds at one day, and thirty- 
five pounds at another day, at the ‘Temple 
church; the defendant pleads payment of the 
feventy pounds at Ludlow, Jecundum form am 
c! effeFlum ; and held good, reddendo fmgula 
fmgulis , as if he had pleaded payment of the 
fcveral fums at the feveral days. But fince 
tiie flat. 4 An. c. 16. Solvit ad diem, and by 
leave 'of the court , Solvit pofi diem may be 


pleaded generally. 

S * Debt on bond by a Bifhop, the defendant 

J*ro # nilc Con* iti *ii * ii o 

t'l. jin. pleads he paid the money at the day, to j. d, 
. bailiff of the plaintiff, and by his command, 
*■ ’ and avers that this came to the ufe of the 


Bifhop; this averment makes the plea dou¬ 
ble, for if the bailiff receives this by command 
from the Bilhop, though it does not come to 
the Bifhop’s ufe, yet it is a fufficient dif- 
charge to the defendant. 

9 fu<°re, Whether the plea is not good, 
(for u that it came to the ufe of the Bijhop ,” 
feems to be furplufage) ur.lefs . there be a fpccial 
demurrer ? 
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Debt upon a bond, the cafe was, that the Cro. ei.6 «. 
defendant owed to the plaintiff a certain fum zStr,J, 94- 
of money by bond, and certain money-ibr 
wares fold, and at the day of payment on 
the bond, he tendered the money according 
td the bond, which the plaintiff accepted, 
and faid that it Ihould be for the book debt, 
and not for the bond debt; but the defen¬ 
dant faid he paid it on his bond, and no 
other wife ; the plaintiff however croffed his 
book, and brought debt on the bond, and 
adjudged againfl him, for the defendant is 
to appoint the manner of payment. Sed 
qti. if not otherwife, had the defendant 
faid the money , without faying upon what ac¬ 


count ? 

In debt on a bond of 200/. conditioned c ro . jac. 585. 
to pay 105 /. &c. the defendant pleads pay- iai 

ment of the aforefaid linn of 100/. at* the 
day, the plaintiff replies, quod non folvit 
pr<ed. 105/. et hoc petit , &c. and it was 
found for the plaintiff, and judgment given 
for him, which was afterwards revered, be- 
caufe the plaintiff and defendant do not join 
in a point, and therefore there is not any 
iffue, nor verdid upon it, 

But where the defendant pleads to debt cro. Jar. ^0. 
on bond, payment of 50 /: on the 14th of Hau'. him ^ ' 
June , &c. and the plaintiff replies, that he 
did not pay the 50/. on the faid 14th of 
dugujl, fupradift quas ei ad eund. diem fol- 
vifj'e debuiffet ; and verdid found that he 
did not pay it the 14th of June } yet it is 
not error, for the defendant’s plea was 
according to the condition, and the plain¬ 
tiff’s replication quod non folvit, the faid 

14th 
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Cro. Car. 2 31. 
Packer and Tay* 
lor. Sid. 215. 
Charlton and 
Fincy. 


14th day was good, for the word “ Augujl ,” 
was fuperfluous, and pr^ditt. \$th die with¬ 
out more, had been fufficientj but in the 
former cafe there was another fum in the 
plea of the defendant, than was in the con¬ 
dition, and another fum in the replication 
than, was in the bar, fo that there could be 
no iffue. 

In debt on an obligation the defendant 
pleads Joivit ad diem & de hoc ponit Je, 
&c. et prxdittd qu evens /milker , and in 
error it was infilled on that the defendant 
ought to have concluded his bar with ct 
hoc paratus efi veri/care , and then the plaintiff 
ought to have replied non Joivit et hoc petit , 
fife, fo there had been an affirmative and 
negative, but rejected, for there is an 
ilTue, and the error is only in the formality 
of joining it, fo that is aided by the llatute 
of jeofails. 

Though at the common law, the pe¬ 
nalty in a bond became forfeited, if the 
money was not paid on the day fpecified 
in the condition, yet, now by jlat. 4 An. 
c. 16. § 12. ( if the principal and all in- 
tereft be paicj 'after the day, and an a&ion 
be notwithllanding brought upon the bond, 
fuch payment may be pleaded. The ufual way 
now, is to plead /chit ad diem , (J Joivit 
pojl diem ■, I would advife a defendant al¬ 
ways to plead the general iffue with the 
other plea, as fometimes his witnefles may 
not be ready when the caufe is called on: 
the plaintiff may be in the fame predi¬ 
cament, and compelled to withdraw his re¬ 
cord. 


2 


Suppofe 
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Snppofe an action brought upon the bond, 
before payment, by Jec. 13. of the fame fiat* 
the defendant may bring into court principal, 
intereft and cods, in law, (and equity if any) 
Mid proceedings will be ftaid. 


[.3-1 Of 
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' [ 3 -] Of Non-ajfumpfit. 

I 

* 

4 

G. l. e. iSj. JN actions of ajfimpfit the general ififuc is 

non-ajfumpfit j which denies that you un¬ 
dertook to pay that wherewith you are 
charged in the declaration; this aftion doth 
not charge a man with a debt , for if a party, 
in cafe of fimple contradt were charged with 
a debt, he might difeharge himfelf by law- 
wager ; but ajfumpfit charges a perfon with 
the damage for not performing that promife 
whereon the plaintiff depended, which being 
a charge that fuppofes a deceit, or injury, 

law-wager is not a lowed. 

\ 

4 / 

(a.) Of an ajfumpfit in Deed, and an ajfumpfit 

in Law. 


Dy. aio. 

Alleyn. 2$. 
Style 62. 
Cro. El. 292. 
j Sid. 236. 

1 Mod. 2(0. 


Befjore we proceed to an enumeration of 
particular cafes, it may not be amifs to lay 
down a few general rules as to an ajfumpfit 
in deed and an ajfumpfit in law. 

With refpedt to the difference between an 
ajfumpfit in deed, and an ajfumpfit in law ; 
in an ajfumpfit in deed wj-iere the contracts 
are mutual, and either fide declares for non¬ 
performance, there he muft fet forth the 
very contract, and if he miflakes in quan¬ 
tities or fums, he fails, becaufe his injury 
is in the non-performance of the very con¬ 
trail: alledged in the declaration, and if he 
does not fhev fuch a contract,* he does not 
intitle himfelf to a recompenfe for the breaefr 
of it. Vide infra (bd) 

1 


But 
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But where he brings his acftion for an c « L» £• 
aflumpfit in law, if le fhews part of the 
goods delivered, or part of the money lent, 
it is good; becaulc on every feveral deli¬ 
very of goods, or receipt of money, the 
law implies a feveral contrad for retribution, 
and there the gift of the adion is not whe¬ 
ther fuch a particular contrad is broken, 
but whether the goods were delivered, or 
money advanced to the defendant, and the 
quantities of the goods or the fum is no 
farther material than to increafe or leflen 
the damages. 


(b.) A Cafe on the SubjeA, with tbs Argu¬ 
ments of Connfel , and Judgment of the 
Court . 

An c ifjumpfit , wherein the plaintiff de- °; L 

m -* 4 .(/ IJ 7 , i cites reer.uji v 

dared that the 27th of June, 1712, at IIoa- iyma. • 
dif don, the plaintiff bought of the defendant, 
and the defendant bargained and fold to the 
plaintiff, one hundred quarters of as good 
barley as one JVilliain Ford’s was and of' 
as good meaiiire as the laid* Ford’s was, to 
be delivered to the plaintiff ’at Hoddefdcn , 
between Ihrvefi and Candlemas in the lame 
year, where the plaintiff fliould appoint, after 
the rate of fixtecn Ihillings per quarter, to 
be paid by the plaintiff to the defendant, 
whereof the plaintiff paid to the defendant 
two Ihillings and lix-pcnce in hand, and 
agreed to pay the refidue at the times of 
delivery, according to the quantity of the 
lame, at every time of delivery, and accord¬ 
ing to the fare afore laid; that the defendant 
after die bargain, in confiderarion of the 
premiles, attorned that lie would deliver to 

the 
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the plaintiff the faid barley lb bargained and 
fold according to the bargain : Breach, non¬ 
delivery. On non ajfumpfit the jury found 
found four pounds four fhillings damages, 
which was fubjedt to the determination of the 
Lord! Chief Juftice Parker , on this cafe, 
agr/ed between the parties. 

' ( The defendant on Saturday the laft of 
January , (Candlemas day being the Monday 
following) in die year 1712, and not be¬ 
fore, delivered to the plaintiff's ufe at Mr. 
Plumer' s malt-houfe at Hoddejdon (where the 
plaintiff appointed the barley to be delivered) 
a quantity of barley which was fent for 
twenty quarters, but when the fame was 
meafured by Ford's bufhel it was found to 
be but nineteen quarters and an half, accord¬ 
ing to that meafure. 

That the plaintiff at that time paid to the 
defendant’s fervant who brought the barley, 
ten pounds and no more; for although he 
had the money, not only for what the twenty 
quarters of barley, but like wife the one hun¬ 
dred quarters came to, according to the 
agreement, refcdy by him in the houle; yet 
becaule the barley did not hold out in mea¬ 
fure, he paid only ten pounds, and did not 
pay the other fix pounds at that time, but 
afterwards paid it to the defendant, before the 
action brought. 

That the price of barley between the time 
of the contract and the delivery of the twenty 
quarters, role about, &V. 

If upon theie fa£ts proved, the plaintiff 
upon this declaration hath good caufe of 
action or not, was referred to the determina¬ 
tion of his Lordlhip. 

Counfel argued to the following purport. 

In 
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In confidering of this matter two queftions 
are to be ftated. 

Fir ft, Whether the plaintiff has a right to 
•the refidue of the one hundred quarters of 
barley, not having paid the full price for the 
nineteen quarters and an half, within the 
time prefixed, but only ten pounds towards 
it? 

Secondly, Whether the defendant can take 
any advantage of this non-performance upon 
the iffue of non-affumpfit ? 

As to the fir ft point, whether the plaintiff 
has a right to the refidue of the one hundred 
quarters of barley, not having paid the full 
price for the nineteen quarters and an half 
within the time prefixed but only ten pounds 
towards it ? 

And here it is neceffary to lay down two or 
three rules that have been made ufe of in ad- 
j udging feveral cafes in the books, and then 
compare this cafe with thofe rules. 

The first rule is, that where there are fe- 
•veral promifcs which are mutually executory, 
and independent of each other, there the pro - 
mifes are confidcraiions each for the other, and 
the plaintiff may bring his aft ion for breach of 
the defendant's promife, even though his counter - 
fromife be alike broken - } becauje in fuch cafe , 
the counter-promife , and the remedy upon it, is 
the confideration of the defendant's agreement 
and not the plaintiff 's performance of his pro- 
mife, according to Juftinian's rule in the civil 
law, qui aftionem habet ad rem recuperandam, 
ipfam rem habere videtur; and upon this rea- 
fon touching mutual promifes there are feveral 
cafes refolved in the books, Hob. 88. 106. 

1 Roi Rep. 125, 336. 

And 


V. 7 Co, 9, to. 
Sc c. 1 Ld.&aym* 
665, 666, 

Style, i$6. 
l Mod. 33, 34. 
Hob. 41* Sed 
vide, t Salk. 172s* 
V. 2 Mud. 62, 
Judin, de Rc- 
gulis Jyiis, 361* 



Hob. 41. 
Owen, 54. 


Hob. 41- 


[ r-° ] 

And I believe they on the other fide, will 
not deny me this, which I lay as a ground 
and foundation from whence I would argue, 
fince it ftill remains a queftion whether the 
promifes let forth in the declaration are inde¬ 
pendent of each other. 

Xhe second rule that is laid down in the 
books, touching thefe mutual promifes, is 
this :• 

‘That where there are any words made uje of 
in a promife , covenant, or agreement, that do 
not import a condition, they are never con- 
Jirued to be conditional, for other wife the 
party would be dejlitute of all manner of re¬ 
medy, withoutfuch conftruftion. 

This is laid down in Hob. 41, in the cafe of 
Cooper and Andrews, and in Owen 54. and in 
leveral other books, which l fhall beg leave, 
by the by, to mention to your Lordlhip. 

And it is in itfelf a rule, founded upon the 
greateft reafon; that where words in themfelves 
do not exprefs a condition, the law will not 
frame any conftruttion to make them condi¬ 
tional, unlefs fuch an implication be abfolutely, 
necelfary; anc] it cannot be abfolutely necef- 
fary where the parties have another remedy. 

There are a multitude of cafes reiolved upon 
this rule: I will only beg leave to mention 
fome few, becaufe I luppofe that if this rule 
be fully fatisfied, ft will confequently deter¬ 
mine this point for the plaintiff. 

If an annuity be granted pro confilio im- 
penfo vel impendendo, there the word pro is 
conftrued to be a condition, becaufe the party 
has no other remedy for the counfel than by 
flopping the annuity; and this i,s laid down as 
the reafon. 

If 
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If an adion be brought upon the commoh 
covenant for quiet enjoyment in a leafe, that 
the leflee ihall quietly enjoy, paying the rent 
and performing the covenants, there, though 
tl)e word paying would make a condition , if the 
party were without remedy, yet it is not.con- 
ftrued to be conditional in this covenant, but 
the defendant is left to his remedy upon the 
refervation of the rent, and covenants in the 
leafe. 

And fo it was refolved in the cafe of /Men t sid. z g 0 . 


and Babington , reported in i Sid. 280. 2 Kcb. 
23. and in the caie of Hays and Bickerjlaf) , in 
2 Mod. 34, 35. Vid. 1 L. Raym. 666, 

So is the cafe in 1 Rol. Abr. 415. Articles 
of agreement made by A. on the behalf of 
B. and by C. and a covenant that B. for 
the confiderations aforefaid in tire deed.ex- 


2 Kcb. 23 . 

- 34 . 35 * 


L. Rayrr. C'65. 

1 Rol. Ab. 415. 

2 Leon. 211. 

3 Leon. 2Kj. 


prefled, (hall convey certain lands to C. in 
fee, and C. covenants on his part, pro coiji- 
derationibus pradiEt. to pay B. one hundred 
pounds; here, though pro would make a con¬ 
dition in the cafe of an annuity , yet the? book 
faith, that notwithftanuing B. doth not allure 
the lands to C. yet C. is bound to pay the 
money, and to take his remedy again ft A. on 
his covenant. 


The fame law is laid down in the cafe of Hot). 83 . 
Nichols and Rainfl/rede , reported in Hob. 88. iljuym. S b6s. 
There Nichols brought an ajjiimpfit in con- sed ; v. is.dk. 
fideration that he promifed to deliver to the in ‘ 
defendant, to his own ufe, a cow j the defend¬ 
ant promifed to pay him fifty (hillings j ad¬ 
judged that the plaintiff need not aver the 
delivery of tl\e cow, becaufe it is promife for 


promife. 

Thirdly , But if the defendant's promife do 3 dR u ie. 
arife on the condition of fame act to be done 1 L - Ray 

< r t -A J , 1511.7,10. b. 

V ol. I. Y and 



i Rol. Rep, 
*2$, 33 * 6 . 


?Tofc. r A , 
y Co, io* b, 


' k Lf Tl 2iq. 

4 «f - 

* 
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and performed, and not on a promise io da 
and perform fomelhing , there the ait muji be 
firfi executed, and averred to be performed, be¬ 
fore the defendant's promife can arij'e ; for here 
the performance is the conjlderation, and not 
a counter-promife. 

So* is the cafe, i Rol. R. 125, 336. in con- 
fideration of ten pounds I promife to deliver 
to you all the books of the law; it is good 
without alledging the payment of it, for the 
other may have an adtion for it; but if it 
be, that in confideration that if you will 
pay (in the future tenfe) to me ten pounds, I 
will deliver to you all the hooks of the law, it is 
not good without allcdging payment of the ten 
pounds; he muft aver the thing to be done, 
becaufe, fays the book, there is no remedy on 
this promife, fince it does not arife until the 
money is paid, for the party does not promile 
to deliver the books, ’till after payment of 
the money. 

So is the cafe of Hob. 106. If I promife, in 
confideration of a man ferving me a year, 
that I will pay him ten pounds, there the fer- 
vice ought to* be actually performed, before 
he fir all bring his aftion lor the money; be¬ 
caufe the promife for the ten pounds arifes not 
from the promife to ferve, hut from the ahtual 
Jcrvice. 

So Broca s' s cafe in 3 Leon. 2 19. The Lord 
of a manor covenanted with his copyholder to 
allure unto him and his heirs, the freehold and 
inheritance of his copyhold; and the laid 
copyholder, in confideration of the fame per¬ 
formed, covenanted to pay fuch a fum; the 
court held that the copyholder was not bound 
to pay the mbney, before the aflurance made, 
rnd the covenant performed; but if the words 

had 
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had been, in confideratfen of tbe/aid covenants 
to be 'performed , then he is bound to pay the 
money presently, and to have his remedy over 
by covenant. 

•• In all thefc cafes the confideration of fuch 
promiles are not the counter-promife or •agree¬ 
ment, but the performance : but where the 
confideration is merely a promife or agree¬ 
ment to do lomething, there the firft promife 
arifes before fuch agreement on the plaintiff's 
part is performed or fulfilled. 

Now to compare this cafe to the precedent 
rules. 

Firft) there are no words that are condi¬ 
tional , for the promife is not exprefied in any 
conditional terms, that if he be paid for the de¬ 
livery of the firft barley, then he fhall deliver 
the reft. 

But the words of the bargain, are alto¬ 
gether abfolute, for they fet forth, that the 
plaintiff bought of the defendant, and the de¬ 
fendant bargained and fold to the plaintiff, one 
hundred quarters of barley, according to the 
rate of fixteen fhillings per quarter lor every 
quarter, to be paid by the plaintiff to the de¬ 
fendant ; and that the confideration of this 
bargain, was the payment of two fhillings and 
fixpence in hand, which was the only adt exe¬ 
cuted ■, and the act executory was the agreennttt 
to pay the refidue at the times of the delivery 
of the barley, according to the quantity of the 
barley, at every time delivered, and according 
to the rate to be paid* 

Now in this executory a< 5 t, there is nothing 
laid that is antecedently to be performed, before 
the firft promife is to rife$ fince the firft pro¬ 
mile doth import a compleat bargain and file, 
of the one hundred quarters j and fuch pro-* 
mife is not to ijrffe, upon any precedent con- 

• Y z dition 
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dhion, or a6t, to b t^rfi performed, or dome 
oy tiit plaintiff. 

And if there be words in the- bargain that 
import a condition , and the counter-promife is 
in its own nature executory, the law will not 
rail'en condition , upon any implication whatever, 
but leave the parties to their mutual remedies. 

The rather in this cafe, becaule, if the whole 
had been delivered at once, then plainly there 
had been nothing conditional in the bargain; 
and if the defendant provided himfelf, that 
there fhould be ieveral deliveries, and does 
not actually provide by an exprefs condition, 
that if the money be not paid, for what he 
had delivered at once, he fhall not tro on to 
deliver, the law cannot create Inch a condition 
by implication , fince the promile on the plain¬ 
tiff’s part, is totally executory, and there is no 
ad executed or ftipulatcd to be performed, be¬ 
fore the promife rifes. 

And if there were any fuch ad executed , 
that was neceflary as a precedent condition , to 
the railing of the promile, on which the plain¬ 
tiff declares ; it would be an objedion to the 
declaration j for the not averring fuch precedent 
condition to be performed : but that they on 
the other fide cannot pretend to, and if they 
fhould, the authorities would be plainly againlt 
them. 

And for this there is die cafe of Bet t if worth 
and Campion, reported in J'elv. 133, 134.— 
The plaintiff, as executor to his father, de¬ 
clares, that there was a communication ami 
agreement, that die defendant fhould have all 
the iron made °t fuch a furnace, paying after 
the rate of forty fhillings per ton, upon which 
the tdlator did altume to the defendant, that 
he fhould have all the iron made in that fur¬ 
nace in confideration whereof the defendant 

■ promifed 
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promifed to pay the teftator according to the 
rate aforefaid, and /hews that the defendant 
hadlo many tons, which amounted to lo much 
money ; and it was objected, in arreft of judg¬ 
ment, that the plaintiff had not /hewn that 
the confideration was performed on his parr, 
a’nd that the defendant had all the iron made 
at the furnace, which was the confideration 
that induced the defendant to make this pro- 
mife; but it was anlwered, and^refolved by 
the court, that the confideration on the part 
of the plaintiff was not, that the defendant 
fhoukl have all the iron, as an aft executed; 
l>ut that the tcflator promifed that defendant 
/hould have all the iron; fo that the con¬ 
fideration on each part, was the mutual pro- 
mife, the one to t le other, for which there 
is a mutual remedy: fo here, that which in¬ 
duces the defendant’s promile to deliver the 
one hundred quarters of barley, is not the 
a(ftual payment of any fum, more than the 
two /hillings and fixpence mentioned in the 
declaration. 

But it is the promile to pay the refillue, 
which is undertaking for a future aft executory , 
and fo exprdfed in the future tenfe, that it 
/hould be paid on the delivery*of each quan¬ 
tity of barley; wherefore it is the promife to 
pay, and not the actual paymait, which here 
makes the confideration. 

Secondly , The Jecond queftion is, whether 
the defendant can take advantage of this, on 
the ilfue of non affurnpfit. 

And for this my Lord J lob art, Fol. 106. Hob. 10 6 . 
is expiefsly to the contrary ; there the confide¬ 
ration was, that if a man lerved me a year, I 
/hould pay him ten pounds, in that cafe my 
Lord Hobart lays, that if the fervice was not 
done, and yet the promife made, prout , &c. 

Y 3 the 
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the defendant muft not traverfe the promife, 
but he muft traverfe the performance of the 
fervice, becaufe they are diftinft in fadt, 
though they muft concur to the barring of the 
adtion. 

And here the true difference feetns to be, 
between an ajfumpfit in deed, and an ajfumpfit 
in law', for an ajfumpfit in law in confidera- 
tion of money received, from the natural 
juftice of the thing, creates a promife ’till 
'payment -, here the adlual payment or fatis- 
fadlion, or a releafe, or any other matter, that 
excufes payment, may be given in evidence on 
non ajfumpfit. 

For when the natural juftice for repay¬ 
ment of the money ccafes, there the law no 
longer creates a promile $ and therefore thofe 
matters that go by way of excuje , are proper 
evidence upon non, ajfumpfit ; becaufe there is 
really' no promife, when the defendant can 
fhew there is no juftice to pay the money. 

But where the promife riles by the a£l of 
the parties, and the defendant would Ihew any 
thing fpr an excufe, for non-performance, 
there he muft Ihew it to the court by proper 
pleading, becaufc it confeffes the ex fence of 
fuch pi on life, or that fuch promife was adtually 
made by the parties, and avoids it by (hewing 
fome fpeci^l matter, or reafon for not perform¬ 
ing it. 

* s;j. 436. This diftindlion was taken in the cafe of 
j Mod. 210. . Bedford and Clarke, 1 Sid. 236. andinthecale 
£711,49. p‘j z anc j preejlone, 1 Mod. no. and Al¬ 

leyn, 29. 

pro Def. It was argued for the defendant, that fuch 

bargains are made for ready money, and if 
£he plaintiff premifes to deliver fuch goods^ 
and the defendant promifes to pay for them, 
jn common underftanding, if the goods are 

ten. 
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tendered, and the party has not the' motley, 
that this illall excufeand for this they quoted 
17 Ed. 4. fol. 1. where an aftion of trefpafs I7 Ed. 4. f«l 1. 
was brought by the plaintiff againft the de¬ 
fendant, for breaking liis dole and taking his* 
corn, and quotes cafes there pleaded, that a 
l®ng time before the trefpafs fuppofed, the 
plaintiff and defendant bargained at fuch a 
place in London, that the defendant Ihould go 
to a place where the oats were, and fee them j 
and if they plealed him, when he faw them, 
that then he Ihould take them, paying the 
plaintiff three Ihillings arid four-pence an acre 
one with another. 

That the defendant went to fee them, and' 
was* content with the bargain, and for that 
reafon took the corn, which is the fame tref¬ 
pafs: it was there objefted that this plea vj 0 
not good, becaufe he had not‘paid the mopey, 
according to the bargain; and it would be mif- 
chievous if upon fuel) communication a man 
Ihould-take another man’s property before the 
money is paid; and Littleton there put a cafe, that* 
if a man ihould come to a draper, and demand 
of him how much he will have for fuch a piece 
of doth, and he fays To much upon which the 
other fays' 1 he Vvill give him To much for the 
cloth, but do<& not give him the money ; if he 
takes the cloth; the draper may maintain an 
aft ion of tfefpafs : fo Coke put a cafe, that if a 
man Ihould alk how much he Ihould give* 
for my horfe -at Smitkfield, and -I-fay fo much; 
if thfe' other ■ does not pay down the money 
immediately, I may fell’the hotfe to whom- 
foever I plodltj for otherwife f -fliould be com¬ 
pelled to keejp my horfe againft my own con¬ 
sent, until fuch time as the mart Ihould pay, 
which (Was'certainly againft the’intention of- 

Y 4 the 
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tl;e parties in their agreement; and Littleton 
laid, that in all fuch fore-handed bargains, 
there was a condition implied in law, that it 
fhould be delivered upon payment, and that 
if payment did not follow, the whole con- 
trait lhould be void ; and it was argued in 
this cafe, that common ufage implied fuch a 
condition, where the goods were to be deli¬ 
vered for ready money, and that if the money 
was not paid, I lhould not be obliged to part 
with my property, 

Parker, Chief Juftice, refolvcd , that the 
non-performance of fuch a bargain might be 
properly given in evidence, upon non ajfumpfit; 
lor now non ajjhmffit is held to be the general 
jffue in this aCtion, though they formerly held 
the contrary. 

tBut as to the bargain itfelf, he faid that 
the defendant having delivered nineteen quar¬ 
ters and a ha]f, without ready money, there he 
had difpenfed with the condition, as to that 
quantity ; for though he might have chofea 
whether he would have delivered it, until he 
was paid, yet when he did deliver it upon 
credit, and without the ready money paid 
do vn, it was a efifpenfing with the condition, 
as to that quantity; and then there was no 
reafon but that he lhould go. on with the 
delivery of the refidue, according to his con¬ 
tract ; for fuppofe a condition lhould go along 
with it, as it is agreed for the defendant, that 
upon every delivery a ready* payment fhould 
be made, yet if the defendant has djlpenfed 
with the condition, as to the quantity deli¬ 
vered, by letting the plaintiff have it, without 
prompt payment; yet, that will be no reafon, 
why he fhould nut go on to make the delivery 
pf the refidue, according to his bargain; for 

if 
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if the argument be good, that the law implies 
a condition upon the delivery of every quan¬ 
tity, that there fhould be prompt payment 
made by the plaintiff, yet it will not raife a 
farther condition, that if lie deliver the firft 
quantity upon credit, that he fhould not go 
on to make a delivery of- the reft, for ready 
money, which here the defendant has* not 
done j and it was by no means to be admitted, 
that if the defendant had delivered part upon 
credit, which was his own folly, that it fhould 
excufc him from delivering the reft, for ready 
money, according to his promife. 

> 

(r.) As to a Wife's binding her Hufband by 

her contract. 

The wife cannot by her contract bind the ScottandManby, 
hufoand, for the hufband is the fuperior £nd \ 
governing power, and the law has intruded z Brown, 47 . 
him with the conduct of the whole family; 
and therefore the wife’s ads in bargaining are 
wholly void, and if found by fpecial ver- 
did", are not fufficient to bind the hufband. 

But the ad of the wife contrading, is pre- g. l.e. 183, 
fumptive evidence, to induce tire jury to fay it &c ’ 
is the contrad of the hufoand ; for if the huf¬ 
band permits another to contrad for him, it 
is his own contrad; and where the wife co¬ 
habiting with the hufband, takes up goods in 
his name, this prima facie is to be prefumed 
the contrad of the hufband, for the prefump- 
tion is that the hufband will truft fo near a 
relation to ad for him. 

But if at the time of the contrad, the wife ibid, 
were abfented from the hufband, without his 
confent, this is fo far from being the contrad 
pf the hufband, that it is rather the contrary; 

for 
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Ibid* 


Ibid. 


Ibid. 
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for it cannot be prefumed that a- hufbartd 
fhould truft a wife eloped, as- his agent, to aft 
for him, lo that her contrafting in his name, 
is not any evidence to charge him. 

The ufual employment, of the wife, coha*. 
biting.with the hufband, is good-evidence, but 
this is not conclufive evidence] forpoflibly 
Ihe might have been always, employed with 
ready money : but if the hufband has paid 
the debts of the wife, where fhe has been 
trufted, it is Itrong evidence again it; him* 

If the things were neceftary for the huf¬ 
band, wife, and family, it is good evidence 
of a contraft to bind the hufband, but yet, 
not conclufive evidence j for though the things 
are of neceflity, yet poftibly that neccffity 
might be otherwife provided for; and they 
mult be neceflary not only for his degree, but 
to his eftute alfo, to make the evidence more 
conclufive. 

Again, it is good evidence to prove the 
contraft of the hufband, to fhew-that the things 
bought by the wife, came to the ufe of the 
hufband and his family, and yet this is not 
abjolutely conclufive , for pollibly he had no 
notice that they -Vvere bought on credit, other- 
wifc.he would hot have ufed them. 

So if the hufband be abfent from his fa¬ 
mily, and things are bought by the wife, this 
is good evidence to prove to the jury that the 
wife did contraft in the place of her hufband j 
but. this is not abjolutely conduftve, for pollibly 
he left ready money, or made fome other pro- 
vifion for his family. 

If the hulband forbid any perfon to truft 
his wife, and he do truft her, this is an evi¬ 
dence that the hulband never defigned to con¬ 
traft with that ; perfon, by means 1 of his wife, 
\ and 
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and therefore he cannot charge the hulband 
on any fuch contrad. 

There is a great difference between evidence 
offered to the jury, and offered to the court 
on a l'pecial verdidj for if the jury find that 
the wife contraded for neceffarics in the ab- 
lence of her hulband, this is good evidence 
to convince theory that the hulband did con- 
trad, and that his will was concurring and 
went along with her in the tranfadion 3. but if 
this be found and offered to the court , the 
court cannot adjudge it to be the con trad; 
of the hulband, for thejury are the only judges 
of the fad, and they are to make the de- 
dudions and conclufions as to the truth of 
the fad, from the evidence as it lies before 
them. 

But the court cannot make any dedudions 
or conclufions as to the truth gf the fad, un- 
lefs they flow necejfarily and demonjlratively 
from the evidence that the jury have dated, 
for they are not judges of probable or impro¬ 
bable , but of lawful and not lawful: if, there¬ 
fore, the jury do only lay before the court, fuch 
evidence as would induce a man to believe 
that the contrad of the wife was the contrad 
of the hulband, they cannot adjudge it to be 
fo, for they are not judges of the probabilities 
of faffs, but of the law only 3 and therefore 
if the jury do not lay before them the infal¬ 
lible figns of a contrad, the judges, who are to 
intend nothing, cannot adjudge it to be a 
contrad. 

(d.) Of Infancy being given in Evidence. 

Upon non 'ajfnmpfit the defendant may give 
infancy in evidence, in dilcharge of the pro- 

^nifej 
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$ Lev. 144. mife ; but if a man were at iflue upon non ejl 
'i g f ptr faftum, * infancy cannot be given in evidence, 

1 j-.Rjym.3S9. but mult be pleaded ; for where the iflue re- 

* 5Co. 1 is.;. ]q tC3 t(J a folemn contract, executed with the 

neceffary folcmnities, which contradl had a 
being and an obligation, at the time of mak¬ 
ing, that is a full proof of the iflue ; for where 
a folemn contrail has a force, the court ought 
to lee that it is legally diflblved ; but where 
there is a contrail in iflue, that is not pre¬ 
fumed to be executed with any folemnity, 
there a man may give in evidence, on the 
general iflue, that it had not any obligation, 
by reafon of infancy ; for where there are not 
folcmnities of contrailing exhibited to the 
court, there it is not neceffary that the court 
fhould fee the difeharge of that contrail ; and 
therefore it the party in the iflue, proves him- 

* An infant felf t an infant, * fit amounts to proof that he 
his^benrfitt^H^s could not afllime, and conlequcntly that there 

promife is not was no affltmpflt . 
void, but void- 1 

able. Vide infra. 

1 vent.,51. An infant brings an ailion for fix pounds, 

1 s!a. d 4^*446 f° r which the defendant became indebted upon 
a str. 939. a promife if the plaintiff would permit the de¬ 
fendant to cut his (the plaintiff 1 s) grafs and 
carry it away to pay him fix pounds; it is no 
objeition to fay, that the plaintiff is an infanty 
and fo could give no luch permifllon, but was 
inti tied to an adlion for cutting of his grafs, 
for the contrails of the infant are not void* 
but voidable at the eleilion of the infant, and 
therefore here is a good confideration, if the 
infant will abide by his bargain. 


(?.) Far- 
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(e.) Farther of Evidence in Affumpfit. 

Upon an affumpfit , covenant under hand 
aad leal to pay the money, is not evidence, 
nor is any Jfpeciaky or master of record, or any 
contrail for rent. 

Sed qu. as to rent, ft nee the fat. of 11 Geo. 
2. c. 19. For , by § 14. of that aft, where the 
demife is not by deed, the rent may be recovered 
in an aftion upon the cafe. 

A promife to reftore an horfe hired for a 
journey, and the defendant gives in evidence, 
that the horfe died in the journey, without the 
tider’s fault, the obligation of his promife is 
avoided, inafmuch as it becomes impoffible, by 
the aft of God, without any fault of the de¬ 
fendant; and no man’s promile fhall be fup- 
pofed to extend to impoffibilitics, for what is 
impofiible to be done, is not the fubjeft of 
any man’s promife. Fhucre, whether it makes 
this affumpfit originally void, or whether it 
avoids it by fuch lublequent matter, as*ought 
to be pleaded, as payment avoids the contract, 
and yet ought to be pleaded ? *Sed q. farther, 
as to payment, where the promife is a promife 
in law ? Vide ante. 

Delivery of goods is evidence of a (ale on a 
quantum meruit, becaufe they fhall be fuppofed 
to be delivered on a bargain, and with expec¬ 
tation of the price of them. 

In an affumpfit die plaintiff declares that the 
defendant, inconfideration ofmarriage, affumed 
to do fuch a thing; upon non affumpfit the 
plaintiff proves a promife, in confideration of 
marriage, to do three fev'eral things, of which 
two were performed, and the third left undone, 
for which hcbiought the aftion. To this, ob- 

i eft ion 
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jeilionwas taken, that the contrail proved was 
fubfhntially different from the contract al- 
ledged j for to do three feveral things, and to 
do one thing, are not the fame, but fubftan- 
tially different ; and the exception was allowed, 
and. the difference taken between a verbal 
contrail and a deed ; for if the contrail had 
been by deed, the plaintiff’might have declared 
for non-performance of one only, becaufe it 
appears by the profert , that the contrail al- 
let ged, and the contrail proved, are exailly 
the lame, and therefore a complaint for non¬ 
performance of the one only, will be well 
enough; but on a verbal contrail, you muff: 
prove the individual contrail you let forth in 
your declaration, for if a latitude were allowed 
that contrails might be taken fo be the fame 
that 111bllantialfy differ, no man by the allega¬ 
tion could prepare a defence •, for among the 
great variety of tranfailions that are among 
mankind, feveral contrails might have an 
analogy and refemhlance one to another, and 
therefore tire fame individual contrail which is 
alledged, ought to be proved. 

Upon indebitatus ajfumpfit brought by one j 
if the defendant gives in evidence, that ano¬ 
ther was partner with the plaintiff, at the de¬ 
livery of the wares, the plaintiff’mull be non* 
fuited, becaufe the law, on delivery of the 
goods, creates a contract to them both. Sed 
qu. for I conceive it fjonld be pleaded in abate¬ 
ment? Vide 1 Salk. 3;., - 290 . 4 Med. 181 .Sbo. 
189. 2 Lev. 113. 3 Lev. 290, 353. Carth. 170. 

If an ajfumpjit be alledged to be made by 
one, and upon the ifllie of non-afiimpfit , a con¬ 
trail made by two, is proved, this teems not to 
maintain die declaration; and the reafon of the 
difference between this and an aitionupon bond 

asainft 
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againft one of two joint-obligors, who plead 
non eft faStum is this, that upon every con- 
trad with folemnity, there is a profert made 
of it to the court, fo that it will evidently 
appear, whether the bond ftated in the decla¬ 
ration, and that produced *be the lame or.not; 
and if there is a material variance, it may 
be taken advantage of by demurrer or plead¬ 
ing *, but by pleading non eft faflum the 
defendant admits himfelf liable to be fued 
alone. It is otherwife in ajfumpftt , where 
there is not any profert made of the con- 
trad: in fuch cafe the defendant does not 
know what the plaintiff intends to prove, and 
therefore he mu ft prove the fame contrad 
that is alledged in the declaration, without 
any fubftantial variance, for nothing can be 
inferred from the defendant’s pleading in bar to 
this folemn contrad,. as he could not know 
until he came to trial, that the plaintiff in¬ 
tended to charge him with a joint con¬ 
trad. 

A principal part of the annexed reaftoning 
is taken from Gilbert, but Many alterations 
have been made, to render it intelligible, which 
is far from being the cafe in the original . 


* Though the plaintiff declare againft one, upon an 
obligation by two, he need only mention that the de¬ 
fendant, by a bond of fuch a date, became bound in 
fuch a fum. If thofc farts are truly ftated, non eJtfaeTam 
is not an anlwcr. Defendant lhould plead in abate¬ 
ment another co-obligor not named, and who ought 
to have been joined in the action. Vide ante, I. [i.] 


upon plea of the 
ftat. of limita¬ 
tions, the proof 
was of one only 
promifingwichin 
fix years, and 
three judges 
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plaintffF could 
not have j udg- 
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(f.) Of laying the fubftantial fart of tb: 
promife in the declaration. 


c. t. E..T9CV. every affumpfit the fubftantial parpof 

Cites Maidftonc the promife mult be laid in the declaration; 
■Afl. i~oo, as p a man i3 C t0 deliver goods according to 

a lample, he mud lay it To in the declara¬ 
tion, for courts of juftice mull go according 
to the allegata & probata ; and it is not 
enough that a good contract be proved, un- 
ViJe ante [a.) Ids it is alledged. If the contract be proved 
fumpfitTn deed, otherwife than as" alledged, that is not good 
and an affumpiit evidence to maintain the declaration, as it 
ln ,l ' A ‘ cannot be iuppofed to be the fame contradh 

with the contract alledged, and therefore 
the party muft fail in the proof of that 
ciJuiiipjlL' 

g.l.e. 190. But if a man a flumes to pay fo much 
* money for hops if delivered well packed, 

picked, dried and bagged, this is good evi¬ 
dence on a general affumpfit , becaufe fo they 
ought r to be, whether contracted for or not, 
for the party ought to make them merchant¬ 
able goods, and fee them well delivered, 
without any fpecial provifion in the contract, 
thoueh there were no more than a general fale 

vo O 

. of the commodity. 

One brings an affumpfit for twenty pounds, 
and gives in evidence a promife that if two- 
would furrender their right, he would pay 
them twenty pounds a piece, and that they 
did furrender their right, this is good evi¬ 
dence to maintain the declaration, for though 
the promife is laid in the declaration ablo- 
lutely, and the pi omife in proof is upon con¬ 
dition, yet when that condition is performed, • 

the 
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the duty becomes abfoltite, and fo is good 
proof Upon this declaration. 

An ajfumpfit for fifteen quarters of malt* 
evidence of fourteen or fifteen quarters of 
iualt, and the plaintiff non-fuited, becaufe 
not the fame promife; but on obligation to 
deliver twenty bales of wool, or twenty 
pounds, upon non-payment by the obligor, 
the obligee may fue on either* 


fg.) Of One entire agreement, being, by the 
aft of a party , turned into ieveral con- 
t rafts. 

An indebitatus ajfumpfit on a contraft, in 
which tire plaintiff’ fold fixty combs of rye 
ro the defendant, at fourteen ihiliings per 
comb, to be delivered at or before Miihuel- 
\mas , and the money to be paid on the de¬ 
livery of the lad: rye, and the proof was that 
fifty combs were delivered before Michael¬ 
mas. 

bird. Though this agreement be entire 
for fixty combs, yet the parting it in the de¬ 
livery makes it in the nature of fevernl con¬ 
tracts, for the one party fends it in, and the 
other accepts it, in purfuance of their agree¬ 
ment : if no other contraft can be proved, it 
fhall be underflood to be a partial agreement 
as to the fifty combs, tor the fubfequent acts 
of the parties fo expound their contraft, that 
it fluff be underftood that the rye might be 
delivered by parts* 

Secondly , Though the contraft was that the 
payment fliould be on the delivery, yet a 
time being fet for the delivery j it muff: be 
intended that the money ought to be paid 
Vol. I, when 
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r 

when the delivery fhould have been made; 
and the time being paft, it became a duty, 
and an in deb. ajjumpjit lies for it, and the 
defendant hath his remedy for not delivering 
the refidue, for this being a contract executory 
on both fides, each hath remedy on the other, 
for the non-performance. 

(£.) Of evidence againfl a father , as to articles 

provided for a child. 

It is good evidence againfl: a father that 
phyfic was delivered to his daughter on his 
requeft, for that was the con fi deration on 
which the party did deliver the phyfic. 

(i.) Of a promife of marriage. 

« 

t 

A promife to marry B. within three months, 
and after there is another promife to marry 
. her within a fortnight, this does not difeharge 
the fiift promife; but if it had been a pro¬ 
mife to marry her within half a year, it would 
have difeharged the firft promife - y for by 
taking a later promife of longer time, the 
parties muft be fuppofed to intend a difeharge 
of the former, or otherwife the latter promife 
could have no manner of intent at all. 

In the above cafe it would be prudent to de¬ 
clare upon both promifeSy as probably one mighty 
and the other might not be proved. 


[4r] Of 
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[4*] Of non ajfumpjit, et non acerevit infra 
, fex annas* 

■ 

0 

g ACH of thefe iflues is founded on the c.l.s. 179. 

St at. 21 Jac. 1. c. 16. and lies in all 
aftions upon the cafe ; and the reafon of the 
ftatute is, becaule a debt mult be fuppofed to 
be paid, if the aftion be not brought within 
that time ; for witnefles may die or change 
their abode, fo that it may be a very hard 
thing to prove the payment of the debt 
and lincc the law-wager is avoided, by. fuing 
in ajfumpjit) it was thought, convenient to 
limit a time, jn which, if the debt was not 
demanded, payment fhould be fuppofed.* 

This iffue doth not lie between merchant g.l.e. 180. 
and merchant, in cafe of merchants accounts, 
for they may have occafion to trull each other 
for a much longer time, and therefore thefe 
perfons are excepted by the ftatute. 

N. B. The exception in the ftatute goes 
only to aftions of account , for .accounts cur¬ 
rent ; not to ftated accounts per Morion , 2 
Sound. 127. per Twifden, 1 Mod. 71. 

This plea is pleaded by way of bar to the Modus intnfc# 
a&ion, and the form is, that the defendant *?» f'f 

1 1 r 1 j j . * , nucuandi, 6i> 

comes and defends the wrong and injury when, . 

&c\ and Jays , that the plaintiff ought not to 
have his aforefaid action thereof maintained 
again/} him the defendant , becaife he fays that 
be did not undertake or promife at any time 
within fix years next before the day of exhibit¬ 
ing the bill , (or fuing forth the original writ) 
jfgainfr him the defendant in manner and form 



.* This is the 
proper form 
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as the plaintiff hath above complained againjt 
him the defendant ; and this he is ready to verify , 
trie. Or, That the J'evcral caufes of action 
nforefaidy did not> nor did any or either of 
them accrue * to the plaintiff at any timit 
-, ■ . . within fix years , &c. 

where it is y y ' % 

debitum in prrefenti, (olvfcndum in futuro, as in cafe of a bill of exchange, &c. pay¬ 
able at a time fubfequent to the date. 

The reafon why it is in bar is, that it ex¬ 
hibits a ftatutc law to the court, in difeharge 
of" the plaintiff’s demand. 

On the iffue 0 (non affumffit infrafex annos> 
the plaintiff proved a debt of nine pounds 
ten years before, an acknowledgment of the 
debt within fix years, and an offer to pay 
five pounds for the whole; the plaintiff was 
nonfuited, for the acknowledgment of the 
debt is no more than he does by his plea; 
but 'there muff be a new promife within fix 
years to maintain the adtion j and here the 
promife or offer to pay five pounds does not 
give an adtion for the nine pounds. Sed qu. ? 
and vide infra. 

But the confeffion of the debt within the 
time is evidence of a new promife (though it 
is not of itfeld a new promife) if found by 
ipecial verdief, for that may be evidence of 
a new promife to a jury, to induce them to 
believe there was fuch a promife, which when 
fpecially found to the court will not amount 
to a promife in exprefs words. 

Declaration in ajfumpfit by an executor for 
monies due to his teftator, and the ajfumpfit 
part is laid to the teftator in his life time, 
on non ajfumpfit infra fex an jigs, an ajfumpfit 
was proved to the teftator eight years before, 
and the promife renewed to the executor 
within the fix years, and allowed to main¬ 
tain 
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tain the iflue, though the ajfumpft in the de¬ 
claration was laid to the teftator only; for 
die ajfumpfit to the executor, the reprefenta- 
tive of the teftator, is tantamount to an aj- 
jumpft to the teftator himlclf, and maintains 
tjie iflue. 

An indebitatus ajfumpft againft four, they *v«t. m. 
plead non ajfumpjer' infra Jex annos , and the g 0 'Jj* r 3 h Vent * 
evidence is, that they all aflumed out of the 
compais of the fix years,' and that one af- 
iumed within the fix years, and the verdicft 
found that.one did affume, and difallowed; 
for he muft fue them all, elfe he would vary 
from his original contract, and as he cannot 
prove they all aflumed within fix years, con¬ 
sequently he cannot prove the contract put 
in iflue. 

This plea will not avail, if the defendant R * P er 10 J- w. 
promife within fix years, though it be without 
a new confideration ; or if he acknowlege the 
debt within fix years, it is evidence, though sal. 29. 
not conclulive; or if he fay, Prove it due, and t l. Ra y . 3 s g , 

[ will pay you. 42 '• » 

This cannot be pleaded after money'is paid Mead v - 
into court. . i 

The Slat, of limitations may be replied to Remington 

a plea of lett-off. _ > sir!!"”?. 

To a plea of the ftatute plaintiff may reply Lut. 243. r. 
he or fhe was an infant, covert, (Pc. when the * sid'4’53!^ 
caufe of action incurred, and fued within fix 
years after full age, (Pc. 

Though the fix years elapfe during the R. a Sand, no, 
nonage, an infant may fue afterwards during 12, ‘ 
his infancy, without waiting till his age. 

The plaintiff may reply that the defendant 4 An. c.16. 
was out of the realm. 

The plaintiff may fay he purchafed another Cro. Car.294. 
original, upon which the defendant was out- •l on, 3 I *‘ 

Z 3 lawed. 



x Com. Dig. 
167* 


R. Lut. 264. V. 
Sal. 425. 

R. Ssl. 424, 


Lut. 26c. 

% Mod Intr.T40* 
X Sid.^3. 


Sil- 421. 


Carth. 144. 


t 342 ] 

kwed, and afterwards the outlawry was avoid¬ 
ed, and he fued within a year. 

The plaintiff may reply that he heretofore 
obtained a judgment, and that it was re- 
verfed.. and he now fucs within a year after 
the reverfal, or that he obtained a ver- 
didt, &c. 

So, another aSion commenced by his tef- 
tator who died. Sed qu. ? 

Or, commenced in an inferior court, which 
was removed by habeas corpus. 

Or, that he fued another original, which 
was returned and continued, and that within 
fix years before that original the defendant 
promifed. Or, that the plaintiff fued a la¬ 
titat , (or bill of Middle/ex ) which was con¬ 
tinued, and was to the intent that the plain¬ 
tiff plight declare upon it for the fame 
caufe, (sic. 

Or, a writ cf privilege continued. 

The plaint.ff may reply generally that the 
defendant undertook, or the Caufe of aftion 
accrued (according to the plea,) within fix 
years. 


11. Of 
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II. Or the second Sort ot Genera*. 

. Issues. 

* 

j 

*~pHE fecond fort of general iffues are thofe g. L.E.209, 
whicn arife in a'lions that fuppole fome 
miftLeda, as the civilians call them, aftiones 
q:ue cnuntur ex malitid. 

Wo lhali begn with the iffue of not guilty , 
which is tne raoft gemnal of all others, and 
rui s through many forts pf a&ions, with a - 
gieac deal of variety. 

(1.) In Civil Matters. 

(11.) In Criminal Proceedings. 

(r.) In Civil Matters, 

We fh all fii ft treat of 

[1.] Not guilty in Ejectment, and. 

( k .) Of the Lejj'or. j 

(2.) Of tne Lejjee. 

(3.) Of Entry and Oufter. 

(4.) Of the Lejfor of the Plaintiff’s 
title. 

Firft, Of the Lejj'or. 

Here it is to be observed, that on this L=fl«jr. 
iffue the evidence mu ft relate to the fame 
leffor, as is named in the allegation, for if 
it appears by the proof, that the fame per- 
fon did not, or could not transfer that intercft 

2 4 which 
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which the declaration alledgcs to have been 
transferred by him, the plaintiff doth not 
prove his declaration j for courts of juftice 
jnultgo1 Jecundum allegata & probata ; if thcre r 
fore a perfon doth not by his proofs maintain 
the matter he hath alledgcd to the court, hn 
mult fail of the juftice he demands upon thole 
allegations •, and with this agrees the rule of 
the civil law, quod probationes fint conformes 
Bello. ' ' 

If there are feveral leflors, and you lay in 
the declaration quod demiferunt 3 you muft 
fhew in them fuch a title that they might 
demile the whole j and therefore if any of the 
leffors have not a legal intereft in the whole 
premiffes, he cannot in law be faid to demife 
them, for it is only his conformation where 
he is not concerned in intereft: fo if the 
plaintiff were to declare upon a leafe made 
by A. and B. and it were to appear upon the 
trial, that A. was tenant for life, remainder to 
B. in fee, it would be bad * So’ if A. and B. 
were tenants in common; but it would be 
otherwife if they were jointenants, and the 
reafon of the (difference is, that tenants in 
common are in of feveral titles, and therefore 
the freehold is feveral, and confcquently each 
of them cannot demile the whole. But 
jointenants are feifed per me et per tout 3 and 
therefore each may be laid to demife the 
>vhole; and coparceners ftand upon the fame 
foundation. Therefore there ought; to be a 
different epunt on the demife of each tenant 
in common, or they may join in a leafe tp a 
third perfon, and that lefiee make a leafe to 
try the title, • 

If a man declares of a joint leafe, and 
gi vqs in evidence the leafe of tenant for life , 

. ' and 



and of him in reverfion , this is no proof of 
the declaration, for during the life of tenant 6 Co. 14. b, 
for life, it is his leafe of the whole lands, and 37* 
therefore this is not proof of the demife 2 Jon. 137. 
alledged in the declaration. R^ra**!*.* 99 * 

•ff a man declares of a jfint leafe, ahd upcm g.l. E’.aio. 
the evidence it appears, that A. B. and C. 8s ' 
were joint tenants for years, and that C. let Tri. P «rp»ij, 
his part to A. and A. and B. made a leafe t6 cafe 
the plaintiff, it feems that this evidence doth Cro.jac. the 

A r , 1111*1 court was divided 

not anfwer the matter alledged in the decla- j n opinion, 
ration, becaufe as to a third part of the land * nd *«» th " e - 

. 1 r fore it was ad- 

A. is tenant m common. joumed. 

Sed vide fupra. 

The beft way in all thefe cafes, where it is Cr0.jac.S3. 
any way doubtful, is to make a joint leafe, 
and for the leffee to enter and make a fecond 
leafe, and then to declare on the fecond leafe 
generally. -> 

I know that this do&rine is laid down in 
more books than one, and that of authority, 
yet I have my doubts, for how can the firft 
leffors, make a good title to the firft leffee, 
any more than to a leffor of a plaintiff in 
tjt&ment; unlefs the actual fjntry and pof- 
ieffion of the firft leffee can be, laid to cure 
the objeftion ? Vide fupra, the fecond claufe, 
under this fubdivifion, where the proper mode 
is pointed out. 

A man declares of a joint leafe by Baron Cro. ja.417, 
and Feme, and gives in evidence a joint leafe y.^Tn. r « p*#, 
made and delivered by them on the land; 413 - 
this maintains the declaration, for the wife 
may make a leafe of her own land during the 
coverture, and this is not void, but voidable 
only; for though the wife’s contract be void 
duiing the coverture, to bind the perfona} 
eftate of the hu/bW in which fhe hath no 

* property. 
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property, yet- to bind her own land in which 
fhe hath a pioperty, continuing duiing the 
ccverure, her contra# is not void, but 
voidable, and if the contra# Hand ’till after 
the coverture, fhe may if ihe pleafes con¬ 
firm it. 

If a man declares of a joint Ieafe by Baron 
and Feme, and g.ves in evidence a joint leafe 
delivered by warrant of attorney on the bnds, 
this will not maintain the declaration; for 
though the wife lrrf If may do any a# relating 
to her eftate, y^t ihe cannot conftiture an 
attorney to do it, and therefore his entry and 
delivery of the leafe, by virtue of a w arrant 
of attorney from the wife is wholly void, for 
fhe cannot put any perfon in her plaf'e to 
tfanfa# for her, (lie having llready devolved 
all authority upon hei hufband. 

‘If tiieie be feveral co-heirs, theymuft make 
feveral leafes to try their trie, becaufe wntu 
they demife, their leafes operate according to 
theii feveral mterefts, and the leflfee enjoys, 
from each feveral perfon according to Ins 
-feveral intereft, and therefore if he fliould 
declare in fuck cafe, that the coheirs demijemn* 
fo many acres as the whole contains, he would 
fail in his proof, for each of them demifes 
according to his own fhare only; and therefore 
the faielt method is, where their feveral parts 
afe unknown, to join in a demile of the 
whole, and for the lelfee to enter and demile 
over, and to try the title in eje#ment by q 
general declaration on the fecond leafe. 
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Sicondly of the Leffe&. 


TIIF leafe proved, muft agree with the c.l. sis, 

* leafe alledged in the commencement of Ltlle ' 
he term, in tne land; and in the number of 
aues*, for it ii be otherwife, it appears to * The quantity 
'«* another contrail refpeding things, which ^eboiuty^ 
t ric" be the fame, as they mate; iady differ ; 
uk 1 t there * >e not the fame term, the fame 
. «.nd the fame quantity of land, it is a 
oa.eij.il difference. 

larding i-j the modern practice, the Ieafe 
■ / / »• ? Jictim •, it a confefed fry toe rule into 
< ,t ' thi defendant enters, the principal 
" >t ,o he piovcd is, the t'*le of the leffor 
lve plaintiff, at the time of the aemije al- 
! dm the declaration. The puceduig part 
it e /ihfequent matter is dated to ffjeiv what 
i law andprathet were formerly. 

>\. to the commencement of me term, if a Hob. 73. 
iiin declares of a leafe made the 30th of 
lX l uc h, the eleventh year of the King, to hold 
im n the Feaft of the Annunciation next be- 


Sk, for the fpace of a year, and he gives in 
vul-nce a leafe made and fealed the 25th 


Vuirch , for one year from thence next en- v»de«obrwvi- 
luing, this will not maintain his declaration, tlon r “' ,r *‘ 
the leafe which is alledged differing in com- 
itk nr ement from the leafe that is proved ; for ’ 
the ltafe alledged, begins from the Feajl of ^eh variance in 

. - • r 1 » , r t an action ef c o« 

thr Annunciation, lo that the 15tfrof March mam»mgiub* 
nfeIf is excluded-, but the ieafe proved is a f * tal - 
kale made the 25th of March , for one year 




< Co* \ b. 
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ft or 4 h nice next enfiling, io that !i uc the : 5di 
of M< nl , orFeaft of the Annum iat:on is in- 

( L/.S !. 

bor when a man paflcs an in t err ft [row the 
date, or from th'ncforth, which is all oik, 
the Inteldt - paffes immediately , for date either 
ligniftes the immediate a£l or minute of de¬ 
livery, or elfe the (lay or time of the de¬ 
livery; and when an intereft paffes from the 
date, it is more for the advantage of the 
grantee, that the date fhould be reckoned the 
very a<ft or minute of deliver/; for to pafs a 
prefent intereft, from the date or immediate 
delivery, is more for his advantage, than that 
it fhould begin to-morrow; but thefe words 
fiom the day of the date, will never admit of 
inch a confirmation, that the intereft fhould 
pats fiom the immediate delivery, before the 
dav is ended, 

Rut where the date is only a point of 
romputation, and the intereft doth not begin 
from thence, thefe words, ft ora the date, 
Henceforth, and horn the day of the date, are 
all one; and therefore if a man declaie of a 
leafe made the rath December, to begin from 
the day of she date, and upon Not Guilty , 
h' j gives in evidence, a leafe made the ftrft of 
December , Habendum from thencefoith, and 
delivered the 12th of December , this will 
maintain the declaration ; for where the leafe 
is delivered the 12th of December , and could 
not begin in intereft hill the delivery, the 
date is only a point fiom whence the 
computation of the term begins, and it is, 
more for the inteieil of the ldfee, that 11 
fhould be excluded out of the term, bcraulb 
he could have no advantage by including it, 
his imcieft not b( ing then U*g in. and then- 

Ioj c 
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fore it is not for his advantage to include it* 
as the term would end l"o much f'ooner; 
than it would on the other conftruftion ; and 
this has been held always a rule, that when 
a word is capable of two fenfes, that fenle 
fhoflld be taken that makes moll llronglv 
againll the grantor, and rfioft lor the advan¬ 
tage of the grantee i and this we take to be a 
Very ceitain maxim in the conftruftion of 
deeds, for no man can be intended to injure 
himfclf by the extent of his own donation; c. i. 
the rules of lelf preservation do diffidently 
defend men from any wrong to rheir own 
interell; it is therefore* fit that the laws of 
civil lbciety fhould provide for the intereft of 
the grantee, that he may not be wronged by 
a too nairow conftruftion, and confcquentJy 
the moll beneficial mull always take place; 
befules, this utle is farther conformable*to 
juftice; as it avoids all manner of deceit in 
grants, and puts a full end to all controverfies 
about them; for vvitliout this rule, men votiid 
always a fie ft intricate words, and fb eveiv 
grant would be fubjeft to be overthrown, or 
at lead fiiaken by debates abouf its meaning. 

A man declares of a leafe made the '5th of v - ^ 
May, in the tenth year of the King, Habendum Mnifu,'., 
from the feall ol the Annunciation laft palt, >’*■ 

for twenty-one years fiom thence next enfuing, 11 ' 
and the jury found a leafe made the 5th of 
May, in the tenth year of thq,King, Habendum 
from the lead of the Annunciation then lalt 
pad, for twenty-one years next following the 
date of the faid indenture: the leafe found bv 

! * 4 

the jury is the fame with the leale a Hedged, 
for both are from the feall of the Annuncia¬ 
tion then lad pall, for twenty-one years, and 
they are both expredly for twenty-one years 

and 
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and no more, fo that tliefe words, next fallow* 
ing the date of the j'aid indenture , are utterly 
repugnant and void. 

In feme cafes the date is not a material 
part of the deed, and therefore if a man 
declares of a leafe dated the 14th of December , 
to begin from Chnjlmas laft, for three years, 
and he gives in evidence a leafe dated, iealed 
and delivered the 13th of December, to begin 
from Chr if mas laft, for three yeais, this leafe 
in tiie iubftanual part of it being the fame, 
viz. in commencement, and in the quantity of 
the lands, though it differ in the circuniftan- 
tial and immaterial part of the contrad, yet 
it is good evidence to maintain the leafe al- 
ledged ; for thofe things are the fame that do 
not materially differ. 

Allb the declaration fays, that J. S. the 
14rh of December demifed, which is the 
matter of fuuftance in fetting out the demife, 
and that is proved to be true by the evidence 
offered, for if he demifed it the 13th it con¬ 
tinued demifed the 14th alfo. 

But if a bond be alledged to b t dated the 
fecond of Augujl, and the party gives in evi¬ 
dence a bond dated the Jirfi of Augujl, this 
feems not to maintain the ifliie, becauie though 
the bond be the fame in all circumffances but 
that of the date only, yet they might have 
been different contracts, for a man may oblige 
himfelf in twenty pounds one day, and in 
another twenty pounds another day, to the 
fame perfon; ergo prim a facie, if the dates do 
not agree, without more evidence, the plaintiff' 
fails in his illuc; fo that if a man declares of 
.a bond da„etl the fecond of Augujl, and the 
jury find a bond dated the firft of Auguft, the 
.court, that tee not judges of probability and 
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improbability, and who cannot intend a borjid 
to be delivered before its date, cannot adjudge 
them to be the fame and this is not like 
the cafe of leafes, for if leafes agree in all 
other circumftances but the date only, they 
pak the fame lands, for the fame term, and 
are therefore in effect the fame; but two 
bonds may agree in all things but the date, 
and be two diftimff bonds, face they may be 
for two diftinft twenty pounds; and therefore 
without an identity of date, they are not 
frirnl jack evidence of one another. 

If a man declares of a bond made the ill 


of Align], ?, and upon the profert it appears ^ ^ 
to be a bond dated the 2d of Augujl , upon 335. 
demurrer the court cannot adjudge them to be 2 Salk ’ 4634 
the fame, for the con it in fuch cafe, is not to 


intend any thing relating to the fa El but what 
appeals, inafinuch as they aiv not judges of 
the probability and improbability, but the 
jury only. Courts of law cannot adjudge 
fuch contracts to be the fame which differ in 


appearance, for that were to take upon them- 
felves a judgment of the faeff, which* they 
cannot do, and therefore thev muff adjudge 
them to be as fet foith, and id they are dif¬ 
ferent contra&s. 


But if after oyer of the bond, the defendant 
pleads non ejl fall urn, and the jury find that j Hok i 49 . 
it is his deed, the court will intend the bond vio°Jd. v ^J Lr 
dated the 1 ft of Augujl, was delivered the 2d s- 1 * 
of Augujl in fupport of the right, for a deed j m*. 
might be dated and Jealed one day, and de¬ 
livered afterwards on another, and fo the de¬ 
claration te gnpd of a bond made the 2d of 
Augujl . 

But 


V 
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But if the bond be alledged as made the 
tft of Augujt, and upon the oyer it appears to 
be da-ed the 2d of Augujt, it feems that after 
the deed is found, this will be a good objec¬ 
tion in arreft of judgment, for the bond cannot 
be intended to be delivered before its date, 
for .the date is the time of fealing, and it 
cannot be delivered as a deed before it lias 
the dlentials of a deed, by the feal of the 
party; and lo it cannot be helped by the 
verdi ft. 

But if a bond is alledged to be dated the 
ill of Augujt, and fo it appeared to be upon 
the oyer, yet if the jury find that this bond 
dated ill of Augujt, was in reality fealed and 
delivered any other day, it is well enough, 
for the date is not a material part of the con- 
traft, and if the contraft offered to the court 
waS fealed and delivered at another time, yet 
it is the deed of the party. Vide Jupra . 

Having thus conlidercd the dates, we 
return again to the commencement of 1 cafes. 

A leale of one commencement cannot be 
proved by a leafe of another; but where a 
man alledges' a leafe to anfwer feme ljpecial 
purpofe, and the jury find a leafe of another 
commencement, yet if the leale be fulficienr 
to anfwer that purpofe, he fhall prevail. 

As if in replevin the defendant avows for 
taking plaintiffs bcafts in his common damage 
feajant ; plaintiff replies that /• S. was feifed 
of an houle and lands to which he had com¬ 
mon, and demifed the fame to the plaintiff 
the 30th of March-, the avowant traverfes 
the demife mo do forma, and the jury find 
a leafe the 25th of March, froth J. S. this is 
well enough, and judgment fhall be given 
for the plaintiff; for the jury find enough 
j upon 
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upon the whole matter, to affert the plaintiffs 
right of common ■, lo that their verdiil, 
t although different from what is alledged, yet 
is fufficient to fupport the plaintiff’s right of 
common ; for notwithftanding they do not 
fin'd the allegation itfelf, yet they find what 
will anfwer the purpofe oi the allegation^ and 
that fufficeth. 

But if they had found a ieafe by J. J\ r . IIob * 
they had not found enough to anfwer the 
intent of the allegation, nor tq dircit the 
judgment of the court; for the defendant 
admits by his rejoinder that J. S. was feifed 
of an houfe and lanch, and had a right of 
common, in as much as he only denies the 
f.lemife to the plaintiff ; but polfibly, had the 
plaintiff alledged feifin of fuch a houfe and 
lands in J. A. to which common was ap¬ 
pendant, the defendant would have traverfed 
the feifin of J. TV. or the append an cy of the 
common: fo that the finding of the leafe of 
J. N. would not on the whole matter anfwer 
the plaintiff’s purpole, becaufe the defendant 
doth not admit the feifin of J. N. nor the 
append an cy of the common* to his houfe, 
confecjuently upon fuch a finding of the jury, 
the couit would not adjudge the plaintiff’s 
beaffs to be returned. 

If a man declare of a parol leafe, and give Piowd. Com. 
in evidence a leafe by indenture , this will 
not maintain the declaration - } for all contrails 
thar are executed with folemnity, ought firft 
to be offered to the court, (who arc the pro¬ 
per judges of all things that belong to the 
effeit of fuch contrail,) before they can be 
given in' evidence to the jury, to judge of 
the fdlty whether fuch a contrail was really 
executed. 

Vol. I. A a Pe-s 
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Declaration in ejettment of Michaelmas 
te-’n, which relates to the firft day of term, and 
the leaie declared on bears date fome time 
after the firft day of term, yet if it appears 
by evidence that the bill was filed after the 
firft day, it is fufficienr, for the a<ft of law 
fhalf not do any man an injur/, and therefore 
the relation of bills to the firft day of the term, 
cannot obtain in this*cafe, for then it would 
delay a man’s remedy, and he who was ejected 
after the firft day of term could not complain 
’till the term was over. 

I conceive that this is not law, for he might 
intitle his bill or declaration of a day fubfequent 
to the ejeblment. 

In modern practice, a declaration in ejellmcnt 
is delivered before the eJJ'oign day of the term, 
in or after which the caufe is nr ant to be tried. 
The declaration is of the precedent term, but if 
the tenant appears, the ifj'ue is made up of the 
fubfequent term , and then the matter fiands 
right upon the record. 

In ejeflment a man declared on a leafe for 
one hundred acres, and gave in evidence an 
ejedtment out of forty acres; this was held to 
be good for the forty acres; becaufe the jury 
find an injury relating to the fame land as in 
the declaration, though that land was not of 
the fame extent as alledged } but it appeared 
that it was the fame land which was let to the 
plaintiff, and the defendant did him an injury 
by his ejefbment. 

As to abuttals and boundaries, they are not 
now fated in declarations in ejeftmenl. It is 
Jujficient to declare of a demife of fo many acres, 
lying in fuch a parijh and county. The quan¬ 
tity is not material ’, Jo that Jujficient be laid. 

If 
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If a. mail declares of a leafe of fo many Hard. 33 w 
acres of meadow and fo many acres of pafture, 
and gives in evidence a demife of the herbage 
and pannage of fo many acres, this will not 
maintain tie ifiue, for the contract which he 
alledges is for the whole profits of the foil, 
and therefore the contract ought to be brought 
for fo many acres of herbage, &c. for which 
an ejedtment lies; for when a man hath the 
whole eftate, and lets part of it, the lefiee mult 
declare upon the contra# as it is, and not of 
another. 

But if a man hath the inheritance in the c™. Car. 3 6 :. 
grafs, or in prrna tonjura , and lets this to ano- 1 
ther for years, and the leafe imports a leafe of 
rhe lands, the Idfee may declare upon fuch 
leafe, and give this title of his lefibr in evi¬ 
dence, for he that hath the ftrft grafs, or prima 
tonjura , hath the molt dTential profits, and 
therefore he is reputed to have the freehold ; 
and he that hath the after-grafs hath only a 
profit apprender out of thefe lands, in the 
nature of a common; and therefore, when lie 
that hath the firft grafs lets tjie lands by the 
name of the firft crop of the lands, he Hath 
done according to his power, in as much as 
he had the very property in the lands them- 
felves, and then his leflee muft declare accord¬ 
ing to the contra#, which is on a leafe of the 
lands themfelves. But where any perfon hath 
the lands, and lets the herbage, there the leffee 
muft declare according to the contra#, other- 
wife he will fail in his proof. 

If a man declares of a leafe generally, and c ro . ei. e-t. 
gives in evidence a leafe made by a copy- H » rd - 33°* 
holder, or by a guardian to an infant, this ia 
well enough, for fuch leafe is good againft 
every perfon but him that hath right, as all 

A a 2 other 
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ether pofieflion is; fo the leafe is maintainable 
again!! every perfon, but the lord or the infant. 

Drr, 32. In iU.br, if a man declares of a lcafe of 

twenty-fix acres of land, and he gives in 
evidence, and the jury find, a leale of twenty 
• • acres of land, this will not' maintain the de- 

p 

claration j for if the number of acres are not 
the fame, it is not in fubftance the fame with 
rheleafe aliedged, and therefore the party hath 
failed in his allegation. 

p ycr> 32 . But if a man declare on a lcafe for twenty- 

fix acres, and the defendant fays that he let 
thefe twenty-fix acres of land, and four more, 
and concludes with a tra'verfe, abjquc hoc, that 
he let twenty-fix acres of land only, and the 
jury find twenty acres, this, by the better opi¬ 
nions, is found for the plaintiff, for the jury are 
only to try the matter in debate, and not any 
point! in which the parties are agreed; now 
. they both agree that there were twenty-fix 
acres demifed, and confequently when the 
jury find there were but twenty, they find for 
1 the plajntiff, in as much as they have not 
found more than the defendant hath admitted, 
which was the matter in queftion, 

Fiaiifon, 1P5. If a man declare of a leafe dated the 28 th 

of January, and it be found lealed the 29th 
of January , and the plaintiff be found to be 
ejected the 30th, this is well enpugh, as long 
as it appears that the plaintiff was ejefted after 
. the lcafe made; otherwife it is if the ejectment 
had been laid the 28th, 

rio-Ad.Ccm.Si, If a man declares for a meffuage and eleven 

acres cl lend thereunto appertaining, though 
the words, thereunto appertaining, be void, ig 
as much as lands cmnot appertain‘to a mef- 
iuage, ytt finee in common ipeech the lands 
let with a meffuage arc faid to appertain to it, 
\ it 
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it is matter of evidence to prove what eleVen 
acres are intended ; and if a man has two 
manors called Dale, and levies a fine of one of 
them, he may prove by circumftances which 
of the manors le intended. 

* The preceding law may be of ufe on vai ions 
cccaftons, even in ejeftrrient, as in the,cafe of 
corporations, &c. 
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Thirdly - Of Entry and Oujler. 


L. E 224. 

(.*■ Hiii. Air. 
1700. 
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1 Vent. 42, 
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hall:. 1 50. 


1 Vent 

2 Sir. 1086, 

* Q*i. As to 
»ond Cion bro- 
fte 1 , 1 co ico ve 
♦he common 
rule rendt'b an 


pORMERLY there ufed to be an adual 
entry and oujler ; now by role of court the 
defendants confefs leafe, entry and oujler, and 
mfift on nothing but the title. 

But the confeffion of entry doth not extend 
to a cafe where it is neceflary to prove an 
entry to make a title iri the lejfor of the plain¬ 
tiff, for the rule is to confefs entry of the lejfee, 
and not of the lejfor j and the rule is intended 
more conveniently to try, the title of the lejfor, 
and nor with any dclign to make any part of 
his title, hide infra. 

And therefore where an entry is neceflary to 
take advantage of a condition broken/ or to 
avoid a fine, there the lejfor mult make an 
a&ual entry. 

a&uil entry unn cefb’y. 


l e. 214. Plaintiff made a tide by leafe of five thou- 
'r'o . ptVirtby. land years lealed and delivered at London , and 
21 it i r defendant infilled on the proof of entry by 
1 sdk! ' 1 ‘,. J °‘ virtue of that leafe, but the court prefumed an 

entry, unlefs the-contrary was Ihewn on the 
other fide -, Sed quar. for it feems to be in¬ 
cumbent on the plaintiff to prove whatever is 
neceflfary to give him a title, and the having 
a leafe feems 10 be no pieiumption that the 
party entered by force of that leafe. 

But qu. In ejetlmenl if the rule does not 
Jupply proof of entry ? 

v aU ;h. 196,7, A man may make a leafe of tithes to try 
«. Lauh. a. t ; t j e j n qe^nent, b ut if ] 1(i biing an 

ejedment for the reliory, and gives the 
taking of the tithes in evidence,* this doth 
not maintain the declarationit not being an 

ejedment 


J >, ]2I, 

C w o, Car 301# 

I $>d. Q f. 
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cjedment out of the rettoty, for the tithe is an 
incorporealinheritance collateral to the rettory, 
and no parcel of it, becaufe the rettery is the 
church and glebe, of which the parfon, by his 
inditllion is leifed; and therefore the plaintiff 
mwft prove an entry into the glebe in this 
ejectment, for it continues a redory, though 
the parfon had aliened all his tithes duriilg his 
life. 

If a man makes a leafe to begin a die datus> c. l. e. h$. 
he cannot prove his entry at the day when 
the leafe was made, for that were a difteifin, 
in as much as the day itfelf is not included. 

If a man makes a general entry into part, Co. Lit. 15,6. 
this is fufficitnt to veft the whole eftate; as if 
an anceftor die, and the eftate defeend to the 
heir, the entry into part is fufficient to veft the 
whole eftate, though he doth not fay he en¬ 
tered in the name of the whole, for the pre- 
fumption of law is always in favour of* the 
pofltftor until the conn ary can appear. 

Now the anceftor dying, the pofteftion is 
call upon the heir, to prelervc a tenant to the 
fraci'pey and (ince lie is by the law reputed the 
polfelfor, his general ad of entry without more 
faying, mull be taken in favdur of pofteftion, 
as an ad with intention to poflds the whole; 

I fay this is prima facie a conftrudion of that 
ad, unlefs the contrary appear, that is, uni els 
by anj* words he makes it a fpecial entry; as if 
he fays, he enters into that acre only, for the 
ad is to be interpreted according to the mind 
of the party from whom it proceeds. 

But where a rnan enters to deveft an eftate, q 0 , Lit, j 5 . fc. 
there his entry muft be fpecial, for he mull 
enter into fpine one acre, in the name of the 
whole; and this is upon the fame reafon, as 
the prefumption of law is ftill in favour of 

A a 4 the 
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the pofilffor, unleis the contrary fliall appear ; 
for it a man, in Inch cai'e, enters generally 
into om* acre, without laying in the name of 
reit, he (hall not be intended to defeat any 
more than that acre on which he entered; for 
lince his adverfiry is pofife fifed of the reil, fhe 
law will not intend the claim of the nofiefiion 

I i 

any farther than the words of him that made 
fiuch claim. 

But this prefumption Hands only ’till the 
contrary appears; for if by exprels woids he 
ihewed an intention to claim the whole, and 
let up a right to it, then cannot a naked pol 
feflion wirhltand that claim which plainly ap¬ 
pears to deilroy it. 

. i. Where the feikn is the fame, there one 
entry only in the name of the whole fuHaceth; 
lor by the aft of entry ic plainly appears, that 
the party intended 1 to defeat the whole pollefiion. 

. If a man dilfeiles another of one acre, 
and at another time of another, the party 
that hath a right, may enter into one in the 
name of the whole, for the pofieffion is the 
fame, and there is the lame perfon to de¬ 
fend it. ( 

But where the feifin is different, there the 
entry mull be difiinft in both acres, and he 
cannot enter into one in the name of both ; 
for let my intention be what it will, what de¬ 
feats one man’s eftate, will never defeat ano¬ 
ther’s ; for no man’s pofTefllon can be defeated 
by an aft which doth not relate to the pol- 
fefiion ; and where the poflefiion and feifin are 
difiinft, the aft which defeats another man’s 
feifin has no relation to mine; for I am not 
concerned to know nor defend it. « 
b. Therefore if a man difleifes another of two 
acres of land, and makes a leafe for life of one 

acre. 
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acre, and the like of the other, the diffeiffee 
mull make different entries; becaufe two 
tenants for life have two diftindt leifins of their 
elhites for life, which they are both diitinddy 
to defend. 

Kut if he had let it to two perfons for years, c 0 .L;t.« S 2. 
the poffeffion of the tenaftts for years i<* the 
poffeffion of the diffeilbr, and they are only 
looked upon as his bailiffs to keep poffeffion 
for him, and upon him refts the defence of the 
intire poffeffion; and therefore the law reckons 
one entry in the name of them both, to be 
iufficienr, becaufe the poffeffion and feifin of 
the freehold is united in the diffeilbr. 

If a man enters to another purpofe, as to Co. Lif. fc. 
deliver a leafe upon the land, this is no entry Piu " d - ‘J z > 11 »• 
to defeat the poffeffion of the diffeilbr, for a 
nun’s intention is to be regarded, and that 
gives the figniffcation and value to the aftion, 
and without an intent appearing to defeat the 
poffeffion, this is as no entry at all. 

If there be a diffeiffn of two acres in two c. l. e. :i s. 
different counties, at the lame time, there • 
mull be diftindl entries ; for the folemnity of 
entiy is requned for the fake Qf the country, 
that it may be known in whom die poffeffion 
is; befides, as all counties met in diftinfc 
bodies in their proper county courts, where 
the effatc was in different counties, the en¬ 
tries for their notice was ordained to be fe~ 
veral. 

If a thing begin without lolemnity, it may Co. ia. 
be defeated without entry, fof it requires no 

• , r i rr n * 1 i 'll *■» 

more notoriety to defeat the poffeffion, than 
it did to begin it; and therefore if a leafe for 
years, upon non-payment of rent were to be 
void, the ellate is in the leffbr without any 
entry, becaufe it began without any folcm- 

nity i 
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nity j but if a leafe for life, upon non-pay¬ 
ment of rent, were to be void, yet it cannot 
Le u/oided without entry, becaule it began 
with livery ; but if the condition of a leafe for 
years were, that upon non-payment of rent, 
the leffor Ihoukl re-enter, there, by the exprefs 
words of the contract, there mufl be an entry. 

‘This ‘was formerly Jo, but now, upon an eject¬ 
ment, it is conceived that the rule confeffing entry , 
Jupplics the want of atiual entry. 

If a man make feveral conditions annexed 
to feveral feoffments of two feveral acres of 
land, and both conditions are broken, he muft 
make leveral entries ioto each acre, and can¬ 
not enter into one in the name of both; be- 
caufe the ceremony of livery was diftindt, by 
which notice was given, that pofleffion did 
begin in the feoffee, and the force of that 
ceremony continues 'till defeated, by an adt 
of the fame notoriety; and the defeating of 
one ceremony quite diflinct from the other, 
can be no notice that the other is alfo de¬ 
ll royed and defeated, and therefore the entry 
mulbbe different. 

lytficient. \ idc infra. But yet the law of entries here laid down ii 
be known, efpccially* where a fine hath been levied. 

If J. S. is a truftee of a leafe for J. N. and 
is difpoffefied, and a ftranger enters in the 
name, and by the direction of J. N. this is 
not the entry of J. S. the truftee, becaule not 
made in his name, nor by the diredtion of him 
who had the legal eltate* and an entry that 
defeats poffeflion, is to be taken according to 
the ftridt letter of the law, and by the common 
Jaw J. N. had not the right of the term, but 
y. -S', only. 

The preceding dodfrine of entry, may upon 
various gccafions be of ufe, but as to ejectments, 

the 
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' the confeflion (by the rule) of leafe, entry and 
oujler, is fufficient in all cafes, except in the 
. cale of a fine * with proclamations, in which 
cafe it is neceffary to prove an aftual entry. 

Note, The plaintiff mud not lay his demife 
antecedent to his entry. 

Though the defendant confefs leafe, entry, 
and oufter, yet he may deny that he is in pol’- 
feffion of the premises for which the plaintiff 
goes, and put the plaintiff upon proving it; 
and if he cannot, he will be non-fuited. 

And in cafe the landlord hath been made 
defendant, indead of his tenants, the plaintiff 
mud prove the tenants in poffeflion, for the 
defendant dpes nor, by entering into the rule, 
confefs himfelf p be landlord of any premiffes, 
but of fuch as were in the pofi'eflion of thofe 
tenants. However, it has been laid, that if 
there be but one defendant as tenant in pof¬ 
feflion, the plaintiff need noc prove him in 
poffeflion, bccaufe if he be not, why did he 
enter into the rule. 


6 G. 3* B. N. P, 
103. 3 Buir. 

* s 95 - 

* Jenkin n 
Pruhatd. C. B. 
M. 30 (/. 2. 

B. N. P. 103. 

Stra. 1084* 
v. 4 Ann, c. 

^ 16. 

Smith & Mann, 
T 21G. ?. 
Wtir. 220. on a 
calc teferved, 

B. N. P. no. 


Ibid. 


Dorex dim. JafTe 
v. Bacchus. M, 
30. G. 2. K. B* 
at Sittings. # 

B. N. P. no. 
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G, L. E. 2-o* 


E» Tv# 230* 
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O. L. E. 231. 
Tri. per Pais, 
387. 

2 Keb. 795* 


Fourthly— Of the of the Plaintiff's 

‘Title. 

■^J^E fhall not here fpeak of all the confro* 
verfies relating to title, for that were an 
endlefs work, and would draw in all the doc¬ 
trine of tenure under this head; but fhall 
here only mention the Idler particularities of 
title. 

If a man iffues an eliget, and brings an 
ejedment to try his title, he muff fhew his 
elegit filed, for that remedy is founded on the 
choice of the lands, rather than on the body 
of the debtor, and therefore his choice muff 
appear of record, fince from that choice he 
derives this fort of execution. 

If leflee after the commencement of his 
leafe make a leafe to another, or affign it over, 
the fecond leffee muff prove the poffeflion of 
the fir ft leffee, otherwile he will fail in his 
iffut, for without poffeflion the fuff leafe was 
a chofe in alfion, not transferable over; and 
the reafon .why the rule that a chofe in allion 
lliould not be transferable, was to avoid the 
danger of maintenance of great lords, and it 
was therefore a very politic law, whilft tenures 
continued in a perpetual fubordination one 
under the other. 

If the truftee of a leafe be leffor in ejedft- 
ment, his difdaimer in Pais will avoid the 
plaintiff’s title; for no man can have right 
againft his own declaiming of right,. and the 
only remedy that ceftui que tmft hath is, by 
bill in equity to punifh the corrupt confcience 
of the party, who difclaimed a right to the 

land. 
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land, when he had taken the truft and charge 
of it upon him. 

In ejedtment the defendant fhall not give g. l. e. 2 y. 
in evidence a former mortgage or conveyance ^ g r g'. pei 1 ’‘ us ’ 
made,by himfelf, becaufe he cannot take ad¬ 
vantage of one contract th^t he himfelf has 
made, thereby to deftroy another, but*in 
this cafe the party who hath the intereft, 
mult procure himlelf to be made a defen¬ 
dant. 

A parfon in eje&ment, mult prove admif- g. L.E.231. 
fion, inftitution, and induction, his fubfcribing Tn. per pus, 
the articles, and declaring a full and free alfent ico.iq. b. 
and confent to the Common Prayer. 

For the plaintiff mult make out a good ' ’ ‘ los * 
title to himfelf, and therefore he mult not only 
prove that the living was well filled at firft, 
but that it continued full ’till the time of the 
aftion brought; for he mult deduce his right 
down to the time of bringing the aftion ; and 
by the ftatute, unlcls he lublcribe the articles, 
and declare his aflent, the living becomes ipfo 
fatto void, without any fentence declaratqry 
fo that unlefs he proves the doing of the 
thing required, he doth not proVe the living 
full at the time of the adtion, and fo makes no 
title at all to himfelf. 

But after ten or twenty years pofleflion, the 
clergy fhall not be put to the precife proof of 
thefe fubferiptions, for the long pofleflion is a 
preemption, unlefs the-contrary be proved 
and all things inufl: be fuppofed to be well 
done, unlefs called in queftion within a rcalon- 
able time. 

But if the jparfon Ihews admiflion, infli- 1SW.231.Tr,. 
tution, and indudtion, he need not fhew any 
right in his patron on the ejeftment ; for if 
Jie fill the church, he hath a title to the glebe 

and 
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and the revenues againft all men ; and the 
right of the patron mult be contended with 
the patron himlelf, in a quare impedit , or if 
the time be elapfed, in a writ of right of ad- 
vowfon. ' 

But prefentarion ought to be proved, and 
inffirution would not be of itfelf fufficient 
evidence of ir, though it were recited in the 
letters of inftitution, efpecially if indu<ffciah 
or poffeffion have not followed. 

Htb. 71,166. If on not guilty pleaded, die leffor of the 

plaintiff fhew a feoffment y the defendant may 
give covin in evidence, but if on went en 
fer.ffa pas , the plaintiff lTicw a feoffment , the 
defendant can never give covin in evidence; 
for in the firft cafe, however the defendant 
ccntradi&s the title of the plaintiff, as long 
as he Ihews that there was no title in the leffqr 
of the plaintiff, it fufficethj and if the title 
of the leffor depends upon a feoffment , which 
the defendant Ihews to be covinous y he de- 
ffroys his title* but when the iffue i % feoffment 
or no feoffment y there the only queftion is, 
whether there be that contract, with all the 
folemnities which the law requires to a feoff¬ 
ment y and not whether it were done with a 
fraudulent intention * for where fpecial iffues 
arc taken, no body can run into any point 
that is out of the iffue, to which the parties' 
are unprepared * but on the general iffue, 
whatever tends to faifify the plaintiff’s caufe 
of complaint, may be given in evidence. 
But a feoffment cannot be called abfolutcly 
void, which is covinous y and therefore covin 
cannot be given in evidence upon the nient en 
feoffa pas y for finv.e notice is given by the 
livery y in whom the freehold is, the a<ff of 
the livery which fubfcfvcs that purpofe, can- 
3 not 
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not be reputed abfolutely void; and, there¬ 
fore, it fhall never be faid, that it is no feoff¬ 
ment, becaufe it is a fufficient notice- to direct 
the precipe of a ftranger. 

E'ut if a man enfeoffed by covin , to avoid Hob. 
the debts of creditors, pleads that he was 
feifed at the time of the judgment by virtue 
of a feoffment , and the creditor, that he was 
not feifed at the time of the judgment, nor 
at any time afterwards, on this ilfue the covin 
may be given in evidence, for this is indeed 
no feifin, by the plain words of the ftatute, to 
avoid the extent of the.crediiors. 

If the heir pleads rtens per defeent , and to g.l.e.234, 
fhew that there was nothing defeended ro 
him, gives in evidence a feoffment, the plain¬ 
tiff may in oppofition give covin in evidence ; 
for this is to deftroy the eiictSt of the feoff¬ 
ment, which indeed hath no effect to defend 
and cover the heir from the actions of his 
anceftors creditors, by the defign of the Ita- 
tute and the creditor in this cafe cannot He 
put to plead it, becaufe he could not forelee 
any ' fuch lecret feoffment , or know whether 
the heir would in lilt on it, ’till‘offered in evi- 
dence, and therefore, that is the proper time 
to encounter it with proof of the covin . 

A voluntary conveyance hath no badge of style, 446. 
fraud, unlefs the party were then in debt, or 
in treaty for a lale of the lands; for a man 
may have reafon to tffttle for the good of 
his wife and children, and if he hath, a clear 
eftate, and no intention to fell, the fettle- 
ment muft be taken to be a good one, for 
that cannot lye under a fufpiefen, where there 
is no difeovery made of an intent to ufe 
that fettlement to fraudulent purpofes, at the 
time of making it. 
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If copies of court-rolls be fhewn to prove a 
cuttomary eftate, the enjoyment of fuch eftate 
nm't Oc proved, otherwife it is not good \ 
as if the cuttom was to be proved of en¬ 
tailing copyholds, you mutt not only prove 
from the rolls, that there were fuch intails, 
but'alfo an enjoyment under them accord¬ 
ingly, for the rolls only fhew that fuch an 
eftate was limited, and that the entailing of 
copyholds was endeavoured at, but this doth 
not prove an ufage, unlcfs the parties con¬ 
tinued an undifturbed pofteflion under it; 
for the words of limitation to a man and to 
the heirs of his body, make a fee-fnnple 
conditional at common law, and therefore 
from the words of the roll, without proof of 
the ufage, you cannot colled that there was a 
cuttom of entailing. 
b. n.p. no. If the defendant prove a title out of the 

- lefior of the plaintiff, it is fufficient, though 

he have no title himfelf; but he ought to 
prove a lublifting title out of the leffor; for 
producing an ancient leafe for 1000 years will 
not be fufficient, unlefs he likewife j>rove 
pofteflion under fuch leafe within twenty 
years. 

wiifon and So if the defendant produce a mortgage 

1 Wuhcrby. deed, where the intereft hath not been paid, 

3 Ann, in Kent, 1 « i * •it 

per Holt c. j. and the mortgagee never entered, it will not 
b. n.p. m. p e fufficient to defeat the leffor, who claims 
1 under the mortgager,*.becaufc it will be pre¬ 
fumed that the money was paid at the day, 
and confequently that it is no fubfifting title $ 
4 but if the defendant prove intereft paid upon 
^fuch mortgage after the time of redemption, 
and within twenty years, it will be fufficient to 
nonfuit the plaintiff. 

Upon 
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Upon the argument of the cafe of Lade, b.n.p. no, 
hart, v. Holford id al. Eafl. 3 G. 3. B. R. 

Lord Mansfield declared that he and many of 
the judges had refolved never to jfuffer a 
plaintiff in eje&ment to be nonfuited by a 
term Handing out in his own truftee, or a 
fatisfied term fet up by a* mortgagor againft 
a mortgagee, but direct the jury to prefume it 
furrendcred. 

The defendant produced a mortgage for Farmer « <?m. 
years by deed from the plaintiff's anceflor, Jd J t.^h” 
upon which was an indorfement in hac verba , c. b. 

“ Received of Mr. M. O. 500/. on the B,N ’ P,no ’ 
C( within recited moitgagej and all interelf 

due to this day; and I do hereby releale 
“ to the laid M. O. and dilcharge the mort- 
“ gaged premiffes from the laid term of 
“ 500 years.” On a cafe referved the court 
held, 1. That rhefe words'amounted to a 
lurrender of the term. 2. That fuch furren- 


der might be by note in writing by the Ita- 

tute of frauds. ?. That a note in writing Oil- a« thi-is 

i 1 n , ° a receipt, it inch 

was not required to be ltamped. W ruJd nit now 

require the common receipt ftarnp uneu the Uu aft i 


But though a furrender or as alfignment of 
a term may be made by note in writing 
without ftamps, yet if it be made by deed 
under leal it mult be (lamped. 

As in this attion more frequently than in b. n. p. m.' 
any other, the legitimacy of the parties comes 
in queltion, it may bn proper in this place 
to take nocice, that if is the practice to ad¬ 
mit evidence of what the parties have been 
heard to fay as to their being or not being 
married j and with reafon, for the prefump- 
tion arifmg from their cohabitation is either 
lengthened or weakened by fuch declara- 
Vol. I. B b tions, 
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dons, which are not to be given in evidence 
direftly, but may be affigned by the witneffeS 
as a iva'cn for their belief. 

In May and May y which was tried in K. B. 
at bar, upon an iffue direfted out of Chan¬ 
cery, the preamble of an aft of parliament, 
reciting that the plaintiff’s father was not 
married, and to the truth of which he was 
proved to have been fworn, was given in evi¬ 
dence j yet upon proof of a conftant cohabita¬ 
tion, and his owning the mother upon all other 
occafions to be his wife, the plaintiff obtained 
a verdift. 

Vide as to cafes of "fettlemcnt, and orders 
ofbaftardy, B. N. P. 112, 113. As to mar¬ 
riage V. the Stat. 26 G. 2. c. 33. 

This aft docs not take away the evidence 
of jprefumpiion .from co-habitation. But if 
the* evidence be clear that the marriage was 
not celebrated according to the requifitions 
of the aft, it is totally void, and no declara¬ 
tory fentence in the ecdefiaftical court is 
neceffary. 

Note, Tire rule quod von eft juftum aliquem 
peft mortem fa oar c baftardum , holds place only 
in the cafe of ballard eigne and mulier puijne. 
But if H. marry a woman, and that woman 
marry again, living H. the laft marriage is 
void without any divorce, and the jury Ihall 
try die faft which proves it not a marriage. 


0 -] of 
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[2.] Of Not guilty in Trefpafs, vt et amis , 

and on the caje. 

(i.) And Firjl, We ought to fhew what 
evidence muft, may, or n}ay not 
be given on the part of* the plaintiff. 

(2.) Secondly , What evidence may, or may 
not be given on the part of the 
defendant. 


(*.) Firji , What evidence may be given by 
tiic plaintiff to prove his declaration. 

JF a man declare in trefpafs, and aflign the c-o. pc. 1S3, 
tnfpalsj in an acre of land, thus butted and vuv. n 4 . 
bounded, and give evidence of a trdpafs in N «y* I? s» 
half that acie, it is lufficienr j for Jince a 1 ,0 'J n • 2I ** 
man proves the damage to be done within 
the bounds alledged in the declaration, he 
proves what is alledged $ in as much as the 
damages only are to be recovered on thefe 
allegations; and here he has fyfficiently proved 
that damage which ought fo.be redreffed; 
for a trefpals in any part of the acre, is a 
trefpafs in the acre, and fo anfwcrs the de¬ 
claration. 

N. B. In trefpafs it is not cujlomary in the 
declaration to fate abuttals: it may be done in % 
a new alignment, if (the defendant by his plea 
renders it necejfary. 

But if a man declare in ejedment for an Cto.jac. 135, 
acre thus bounded*, and proves title to but ^ 
half, this is*not fufRcient, unlcl's he diftinguifh * inejeamenr 
the premifes, nor can any execution be had o,’clson fo! ^ 
by delivery of pofleflfion of part, unlefs that bu-uu. 

B b 2 parr 
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pnrt l)'" afcertaincd, for one part of an acre 
may be much better and more fruitful than 
me (a! 1 i. 

If there be two tenants in common, and 
one biings an action without the other, the 
defendant cannot take advantage of this 
upon vhe general iffue, but he ought to plead 
it in abatement; for when the plaintiff proves 
that he had the poffelfion of the foil, and 
that there was a violation of that poffeflion 
by the trcfpafs of the defendant, he proves 
his declatarion, for the manner of having or 
poffeffmg is not called in queftion in this 
action ; whether he had 1 it with another or bv 
himlclf alone, if is fcill claujum ejus , and if 
violated by m * defendant, the plaintiff is to 
be redreffed, and it is not incumbent on him 
to prove any more than what he has alledg- 
"J, that the dole or field was his own, and 
r n • r a trclprdd v*as theie committed by the 
defendant; md tins is not like the cafe in 
rje imenf, wh<m a man deduces of a foie 
demiiig and gives in evidence the demife of 
!• nants in common, for theie the plaintiff 
doth nor provehi.e title that he hath alledged 
in his dc. Unttion, and fo fails in his evi- 
tienre ; but v/lvre one tenant in common 
brings trcfpafs, lv doth not bring his writ in 
rhe manner the law requires; for fince each 
have an undivided property in grofs, both 
fhould have biought l^ieir aftion of trefpafs 
for the damage to it; and if the writ be not 
brought in the manner the law requires, the 
defendant may pk ad it in abatement . 

But if there be two tenants in common, 
and one brings a action againfl the other, 
he may tale advantage of it upon the gene- 
ia! iffi’e; in trcfpals, and not guilty plead¬ 
ed, 
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ed, the defendant gives in evidence tliat 
Bromley was feiled in fee, and let the premifes 
to the plaintiff, and one A. who afligned the 
fame to B. by whole command the defendant 
eryered; and this was allowed to be good evi¬ 
dence for the defendant on the general ilfue, 
as this difproves the fad* alledged in the de¬ 
claration } for hereby it appears he did not 
violate the property of the plaintiff, he did 
not enter into a dole that was his alone, but 
into his own dole, or the clofe of another, 
by his command. 

In trefpafs for taking down a pew, evi¬ 
dence that the pew was fattened to the pillar 
of the church with a chain; this is not good 
evidence to prove the declaration ; otherwile 
it is, if it had been fixed to the pillar by a 
nail; as in the one cafe it is not lixed to the 
freehold, but in the other’it is; for whatfo- 
ever is fixed to a church or houfe, is reckoned 
part of the church or houfe in which it is 
fixed; for the church is an houfe that con- 
fills in its frame and building of feveral 
dillindl materials fixed one in another; what¬ 
ever therefore is fixed to ihe.houle or church, 
is a part of it; but if it be fixed to another 
thing that is fixed to the houle or church, 
it may then belong to another, for not 
being immediately fixed to the frame of the 
church or houfe, it cannot be reckoned part 
of it. . 

If a man recover in an erroneous judg¬ 
ment, and trefpafs be committed by a ftranger 
on the land, and after the judgment is re- 
verfed by error, yet in trefpafs brought by 
the recovefor, he fhall give this whole mat¬ 
ter in evidence, and maintain his declaration ; 
for though the writ of error dtftroys the 

B b 3 * judgment 
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lud^ment between the parties by relation and 
iicftion of law to advance the right, yet that 
fiction ''f law fhall not be let up to cn- 
couiage wrong, and dilcharge the trefpaflcr, 
for the whole profits are recovered by t\\e 
plaintiff in the writ of error againft the party 
that recovered in the? judgment, and there¬ 
fore it is fit that he fhould punifh all tref- 
paffes, and not pay for that which lie never 
received. 

Upon trefpafs brought againft A. evidence 
was given that the hogs wliich committed 
rite tieipafs were the property of ih and kept 
in the defendant’s yard-, (adjoining to the 
land of the plaintiff) by the fervant of 
B. and yet it was allowed that this evi¬ 
dence did maintain the declaration againft 

i 

si. 

So- in trefpafs againft A. evidence given 
of agiftment of the beafts (that trelpalfed) 
taken into the land of A. and allowed to main¬ 
tain the declaration againft A. 

For A. in thcle cafes had a fpecial pro¬ 
perty in the beafts, and it is by reafon of 
that property thq trefpafs is committed, and 
therefore he is juftlv anfwcrable for it; for 
had not the beafts b ,j en taken into the defen¬ 
dant’s ground, they had never broken into 
the land adjoining. 

In trefpafs 'square claujim A domum fregil 
/J alia enormia ei intuliL upon the evidence 
it appeared that an injury was offered to the 
plaintiff’s daughter, and it was allowed that 
any matter that arofe ex turpi cauj'a might 
be given in evidence upon the general de¬ 
claration of alia enormia ei in Lull t *; but any 
Other matter that doth not arife cx turpi cauja 
could not be given in evidence on the ge- 

4 neraj 
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neral declaration of alia enormia ei intulit f 
but it ought to have been exprefsly fet forth 
in the declaration, or elie nothing could be 
given in evidence thereunto relating; for it 
dot{> not feem to agree with modelty to ex- 
prefs the manner of any indecent commerce, 
but all fuch things mult’ be more properly 
hid under general words, and therefore may 
be fitly given in evidence on the alia enormia 
ei intulit. Scd qu . as to the injury to the 
plaintiff's daughter ? 

If the injury be not exprefsly fet forth , 
how can the defendant be prepared for his 
defence at the trial ? d'uppofe an a,fault, the 
defendant might plead fon ailault, prove it , and 
be intitled to a verdict, which he could not 
under the general iffue. 

If a man declare of trefpafs in a certain 
dole abuctant ~ fuper quod'darn rnclendlrl in 
tenura f. S. if the plaintiff do not prove his 
abuttals, he fails; and, in this cafe, becaufe 
he could not prove that the mill was in the 
tenure of J. S. the jury being at bar was 
difeharged f; for he failed in his proof, be¬ 
caufe he ditl not prove it jo be the dole 
diltinguifhed and t eferibed in, the declara¬ 
tion, and fo it did not appear that there 
was any trefpafs in the dole ddcribed. 

If in ejectment the plaintiff declares for 
a manor, he mult prove the attornment of 
the tenants; for a manor con lilts partly in 
demeliies, and partly in fervi.ces; without 
fervices there is no manor, and without at¬ 
tornment there is no fervice. 

In trefpafs upon the cafe againft the de¬ 
fendant, for digging an hole in a way, where¬ 
by the plaintiff’s horfe fell in, to his damage, 

B b 4 tic. 
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&V. if he doth not prove the way, and that 
the defendant dug the hole, he fails in the 
proof of his declaration. 

# * If trefpafs were done the 4th of May, and 
the plaintiff alledges the fame to be dpne 
the 5th of May , or the ift of May, when no 
trefpafs was done, ^et if upon the evidence 
it appears that the trefpafs was done before 
the action brought, it fufficeth; for the time 
of the injury is no more a material part of 
any injury, than it is of a contra# ■, and 
therefore whether there is an injury done, 
01 not, is the queition; and not when it is 
done; but if there was no injury’done at the 
time of the aftion brought, then the plain¬ 
tiff had not any caufe of complaint, and fo 
the a#ion at the time it was brought, was 
wholly groundless. 

In aftion in B. R. tried in Kent a few 
years fince, at the l'uit of the proprietors of 
the Gravefend Ferry, againft a waterman 
for infringing their right; it was objected 
that the plaintiffs had not fhewn any caufe 
of aftion before fuing forth their writ, 
though they proved feveral fafts between 
that time, and the firft day of the term 
wherein the writ was returnable, and of 
which term the plaintiffs bill was. Black- 
Jlone, J. buffered plaintiffs to take a verdift, 
but referved the point for die confideration 
of B. R. And upon, argument, the court 
was of opinion the plaintiffs were intitled to 
recover. In B. R. the bill is fuppofed, for 
fucK purpofes, to be the commencement of 
the aftion. 

d If a man be faid to aflume ‘the 4th of 
May , and proof be that he was then dead, 
3 but 
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but that he afiumed on another day, it fuf- 
ficeth. 

In an a&ion for fafe carriage, if no price o. L. e. 
be Hated, it fliall be intended for the com¬ 
mon- price, but if a fpecial agreement be fet 
out to carry for 4 s. an hundred, fuch agree¬ 
ment muft be proved, or that the common 
rate is to carry for 4 s. an hundred. 


{b.\S*condly 
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(£.) Secondly, What Evidence upon JVot 
Guilty , may or may not be given on flic 
part of the Defendant. 

The defendant may prevail in this ilfue. 


c. l. e. JfJR S T, by making title to the land, for 

then he falfifies the declaration, becaufc 
he proves that he did not enter into the 
plaintiff’s clofe, but into his own; and con- 
fequently that difproves the plaintiff's decla¬ 
ration. 

| Co. n&. Secondly , by t making title to the profits 

of 'the land when he hath not a title to the 
land itfelf, as this alfo falfifies the declara¬ 
tion ; for fuppofing trefpafs fortreading down 
the plaintiff’s corn, defendant difproves the 
allegation, and fiiews that he did not fo do, 
but entered to take his own, and if the de- 


c.l. E 

i 

9 


fendant proves? the corn to be his own, the 
taking of it is not a trefpafs to the plaintiff, 
and fo the defendant hath difproved the fad: 
laid in the declaration; now the generalise 
is, that where a man hath an uncertain in- 


tereft, and lows the land, and his eilate 


determines, yet he hqth a title to the corn 
that he hath fown on the land, though the 
property of the land is altered. 

This is true in Jome infiances , but not in 
others , for it in general depends on the nature 
of his title. V. pofi, ' 

■ (c.) And this upon thefe three reafons. 

00 Firfi t 
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(i.) Firft , Becaufe it is a public benefit 
that the lands Ihould be fown and cultivated, 
and all things that tend to plenty, and in- 
creafe ought to have the greateft fecurity 
that the law can give ; therefore it is fit that 
a property in the corn Ihould be fuppofed 
diftindt from that of the foil, and that this 
property Ihould be at the entire difpofal of 
the owner, diftindt and feparate from the 
land, that all polfiblc encouragement may be 
given to tillage, and that no man may decline 
cultivation, under a fear that the profits 
fiiould be taken by another perfon. 

(2.) Secondly , When *a perfon hath fown, 
'he hath gained a fpecial property in the corn 
by his labour and induftry *, and therefore, 
though his property in the foil changes, yet 
the property of his labour remains j and this 
aril'es from the natural confideration of pro¬ 
perty, which was at firft: derived from la¬ 
bour ; for a man’s own actions are molt pro¬ 
perly his own, and from thence all ownership 
jeginsj for the value of the foil doth not 
arife more from the natural produdt, than 
from the labour and induftry that men em¬ 
ploy in cultivation; which will very plainly 
appear, by confidering the difference between 
land in England , and land in the Weft- 
Indies. 

Befides, if over and above the natural pro¬ 
duct of a cultivated foil, corn ftjll adds a 
further value to the land ; l'o that the value 
of land producing com exceeds the value of 
a natural produdt from another cultivated foil, 
as much as that doth the produdt of a wafte 
and barren-foil, it follows that there ought 
ro be another • property in the corn, diftindt 

from 


C. L. E, 
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from that of the land, in as much as there 
is a labour employed in the acquiring and 
fowing vhe corn, diftindt from the labour 
whereby the land was at firft acquired and 
occupied j there is alfo an expenditure of 
money in fowing the corn, diftindt from that 
wherewith land was purchafed; for which 
reafon the law, in following nature, doth 
create a diftindt properly in the corn, different 
from the foil. 

G.L.E.J44, (j.) Thirdly, There is a property in corn, 

diftindt from the foil, before the corn is com¬ 
mitted to the earth, and that property is 
not loft by fowing it in a man’s own ioil; 
for I cannot lofe the property of what is my * 
own, by putting it in a place which is my 
own, alfo; but if I low my corn in another 
man’s foil, it c;eafes to be mine, in as much 
as*I let it in the place of the natural produdt 
of his foil, and therefore it mult belong to 
the owner, as the natural piodudt of die loil 
did; and were ir otherwife, men would break 
in upon the lands of otheis, and fow them, 
and deprive the proprietors of the chlpoful 
of their own •eftates, whereby the aggreffors 
would rail'e* a property to themfelves, ftom 
the eftates of others, and put the owners to 
the trouble of controverting their rights; 
every man expedls a yearly return of the 
corn or other grain which he lows, in lus 
own land; it is reckoned part of his per- 
fonal eftate, as the corn or grain itfelf was, 
before it was fown. But otherwife of timber 
trees planted, for they muft be fuppofed to 
be annexed to the foil, fince they were 
planted with the profpedt that they could 
not be of ufe ’till many years clapfed afrer. 

W 0/ 
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(ri.) Of the general ljfue in various Cafes 
not before or afterwards particularly no¬ 
ticed. 

In a fuit for criminal converfation, that £ 00 ^ ca ^ d 
is the gift of the adion, ahd not the afTault b!* 

alledged in the declaration, which is merely b ’ N ' R l2, 
matter of form, therefore the proper plea, 
under the ftatute of limitations, is, not guilty, 
within fix years. 

In an adion for a malicious profecution, 
or for an injury arifing from folly or negli¬ 
gence, as againft the’drivers of carriages, 
owners or navigators of veftels, perfons em¬ 
ployed to perform works fkilfully, lervants 
employed in like manner, for mifbehaviour 
of any one in his office, truft, or duty, for 
deceit, and adions for confequential damages, 
not guilty , doth in general put the whole 
matter in ifltie, and under luch plea, a de¬ 
fendant may give the whole merits of his 
cafe in evidence. So in many cafes upon 
penal adions, as the breach of a ftatute in¬ 
cludes feme degree of guilt. « 

In replevin , the general ilTiie. is non cepit, aVent. 249. 
upon which property cannot be given in evi¬ 
dence, for that ought to be pleaded. 

In an adion for (lander, not guilty only 
denies the ipcaking of the words. 

In detinue non detinet, is the general iftue, Co ^ Llt ' 
upon this plea the defendant may give in evi¬ 
dence a gift from the plaintiff, for that proves 
he does not detain the plaintiff ’s goods; but he 
cannot give in evidence that the goods were 
delivered as *a pledge, &c, as lie might in 
trover. 


In 
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In covenant, the general ifiue is non eft 
fa£lum> but that merely denies the deed to 
be the defendant’s, and he cannot, under this 
piea, give any merits in evidence. 

To penal actions upon ftatutes, the com¬ 
mon plea, by way of general ilTue, is nil 
debet. 


(e.) Examples 
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(<?.) Examples by way of Jllujlration, with 
various Cafes relative to feveral fpecies of 
Trefpafs vi et armis, arid on the Cafe., 


TF tenant for life fows the land, and dies, Lit. 3?. 

his executors fhall have the corn, and the£ J R°i, Ab! 716, 
may take it from off the ground of him in 7*7. 
remainder 3 and if trefpafs be brought, this is 
good evidence to difcharge the defendant on 
not guilty. 

So it is if tenant at will fows the land, c°.L5t. 
and the leffor determine his will. 5 C °‘ IlC * 

But if tenant at will determine the demife 
by any ad of his own, he fhall not have 
the com Town; for when he determines *his 
will, the intereft is in another, and therefore 
he can no more reap the increafe of his corn, 
than if he had fowed in another man’s ground. 


the corn growing in the mean time hinder¬ 
ing the owner from all natural increafe,* and 1R0i.Ab.7j7. 
therefore to determine the will is to relinquifh 
the corn, for to leave the land is. to leave the 
profits of it. 

So if feme copyholder have land durante 1 Roi. Ab. 71*., 
viduitate , and marry, the hufband fhall not cro?EH* 6 .’ 466. 
have the corn, but the lord} becaufe fhe Moor394. 
has determined the eflate by her own will. 

But if the eftate b6 determined by a com- £ 0 In {b 8l ‘ 
pulfory, and not by a voluntary ad, there 5 Co. nC. 
the property of the corn doth not alter and Oould ‘ ,89 * 
go to him that hath intereft in the land, 
for the law re, (and ought to be) fo tender 
of every man’s property, that he fhall not 
be fuppofed to have parted with it, without 

a plain 
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a plain voluntary ad of his own, and con- 
fequently, the perfon who had the property 
in the corn, fhall not be faid to quit it, 
unids he doth fome voluntary ad whereby 
he determines his own eftate in the lands, and 
thereby parts with them. 

‘Therefore if a leafe be made to baron and 
feme' during the coverture, and they be di¬ 
vorced caufa precontract', yet fhall the baron 
feave the corn fown, becaufe the marriage is 
determined by compulfion. 

So if tenant at will be outlazved , here the 
will is determined, becaufe he hath forfeited 
all contrads ; but this, being by compulfion, 
the property of the corn doth not go to the 
ldfor, but to the King, to whom all his chat¬ 
tels are forfeited. 

But if a leafe be made till the tenant 
commit wafte, 'and the tenant doth wafte, 
he fhajl not afterwards have the corn fown, 
for in this cafe he determines his leafe by a 
voluntary ad of his own. 

If a man makes a leafe at will , and the 
IdTor- be outlawed , whereby the will is deter¬ 
mined, yet the lelfee fhall have the corn fown, 
and not the King; for here was not any ad 
of the leffee to determine the will, or to alter 
the property. 

If tenant for life , or at will , forfeit or 
break a condition, they fhall not have the corn 
fown, for this is a voluntary ad within their 
own power. v 

But if a woman who hath an eflate during 
her widowhood , makes a leafe for years, and 
the leffee low the land, and then the woman 
marries, yet fhall the leffee have the corp, 
for the ad of the lcffor, after the leafe made, 
cannot alter the property of the leffee, for a 

man’s 
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man’s property once lawfully verted in him, 
cannot be dcvefted out of him by the aft of 
another. Vide 5 Co. 116. 0 land's cafe, contra 
for although his ejlate is determined by the ait 
of a Jlranger, yet he fall not be in a better 
condition than his leffor was : and this feems to 
be law. • 

It feems alfo at common law, that if tenant 2 inft- 80,. 
in dower die, her executors fhould have the 
corn, for the ftatute of Merton , which gives 20 h. 3 . c. 3. 
the power to dcvile it, was oniy made in af¬ 
firmance of the common law. 

If a man dies, leaving iftiie a daughter, his g. l. e. 348, 
wife being privement enfeint of a fon, and the 
daughter enters and lows the land, and then a 
fon is born, Hie (hall have the corn. 

If the hufband fows the land of his wife, Co. Lit. 5 <. 
and the wife dies, he lhall have the profits. 

. Two joint-tenants, one of* them dies, ihe c.l. e. 348. 
corn iown goes to the furvivor, and the 
moiety lhall not go to the executors of the 
deceafed ; for they are fuppofed to carry on 
the cultivation of the foil by a joint flock, 
and in all joint (locks, except merchants /there 
is a furvivoifhip. 

If hufband and wife are joint r tenants , and 1 Roi. Ab. 
the hufband fows the land and dies, the corn i cd v * 
lhall go to the executor of the hufband ; cool 
for this land is not cultivated by a joint 
flock, but is wholly the corn of the hufband, 
which property feems not to be intireiy loll 
by committing it to iheir joint poflefiion, no 
more than if it had been fown in the land of 
wife only. 

If a woman feifed in fee or for life fows , ju. Ab. 717. 
the land, and then takes a hulband, and he 
dies before the feverance, the wife fhali have 
the proftrs, and not the executors of the huf- 

Vol. I. C c band > 
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band 3 for the corn Committed to the ground 
is a chattel real, that is annexed and belong¬ 
ing to the freehold, and not a chattel perfonal, 
annexed to and transferred, and therefore 
without the hufband’s difpofition of it during 
his life, it belongs to the wife and not to the 
hufband. 

If* baron fows the land and dies, before 
feverance, the wife fhall have the third part 
of the land fo fown for her dower ; for if a 
man hath all corn land, llie fhall not wait 
for her fubfiftence for a whole year ’till the 
corn be removed, and for this reafon it was 
doubted at common Uw, if the widow owed 
the land whereof fhe was endowed, whether 
her executors or the heir fliould have the corn 
fown. ' 

If a man feifed of a copyhold in fee, fows 
the lands, and i'urrenders them to the ule of 
his wife, and dies before the feverance, it 
ieems that the wife fhall have the corn, and 
not the executors of the hufband ; for this is 
a difpofition of the corn, that being appur¬ 
tenant to the land $ and fince the hufband 
hath difpofed of it during his life, it cannot 
go to his executors. 

If tenant by jlatute merchant fows the 
ground, and after is fatisfied by fome caluai 
profit, yet he fhall have the corn. 

If a man fows his ground, and dies before 
feverance, the corn goes to the executor, and 
not to the heir. * 

If Jl. feifed in fee of land, fows it, and 
then conveys to B. for life, the remainder 
to (?. for life, and B. dies before the corn is 
reaped, C. fhall have it, and not the execu¬ 
tors of B. for jtf. had not the property of 
this corn from his own charge and jnduflry, 

but 
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but merely by the donation of A. the corn 
appertaining to the land that 'was given, and 
for the fame reafon, and by force of the fame 
donation that B. had the corn, C. is to hive it 
after the death of B. 

But why doth the corn pafs to the doned, objcn»ni 
as appertaining to the foil,' When the property 
of the foil alters j and yet lhall not deicend 
to the heir as appertaining to the foil, when 
the pioperty of the foil remains in the firft 
owner ? 

Every man’s donation being taken moft Anfwcr, 
ftrongly againft himfelf, fhall pafs not only 
the land itfelf, but the chattels that belong 
to the land j but no chattels can defeend to 
the heir, they go to the executor j why this is 
accounted a chattel we have Ihewn already, q„. As fo j, eJf 
Vide ante , Acc. & Con. > looms - 

A. feifed in fee fows the land, and devtlcs winch. 5 t. 
it to B. for life, remainder to C. B. fhall 
have the corn fown, and not the executors 
of A. ; for B. the devifee, in relation to 
die chattels belonging to the land, is put 
in the place of the executors by the words of 
the will, but if B. dies before feverance C. 

m 

Hull have it. * 

Tenant for life, remainder in fee, tenant <; Co. 
for life lets the land for years, lejjee for years Tri * r er 
is on fled, and tenant for life diffeifed, and ooik 14-5. • 
the dijfeifor lets the land for years, and the 
leffee of the diffeifor fows it, and the tenant . 
for life dies, the tenant for years of the dif- 
feifor lhall have that crop fown, and not the 
remainder man ; for the tenant for years of 
the dijfeifor hath right to the profits of that 
which he hath fown, againft any perfoh but 
him who had right to the land itfelf, and that 
was t*V lelfee o£ tenant for life, and he fhould 

C c 2 recover 
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recover againft the leflee of the dilTelfor all 
the profits that he made of the lands, and 
therefore the remainder man cannot recover 
any part of it, for then the leflee of the dif- 
lcilbr fhould be doubly charged. 

If A. lei fed in fee lows land, and gives it 
to /S. for life, remainder to C. for life, anti 
they both die before leverance, it fliall go 
to y/. for when the force of the donation 
ctafes, the property returns where it originally 
was. 

If tenant for life fows any grain or roots 
of annual profit, they go to his executors, 
and not to him in * remainder. Caufa 'qua 
Jupra. 

If he plants oak, they go to the remainder 
man. Caufa qua Jupra. 

t If he increafes the natural product, either 
by trenching, or by fowing of hay-feed, this 
Ihall go to him in remainder, for his execu¬ 
tors have no property in the natural produdt, 
and improvement is undiftinguifhable from 
the .natural prod 1161. 

But hops reared on ancient flocks jfhall go to 
the executor 6f tenant for life , and not to the 
remainder man, for the poles, the hills, and 
the dung, whereby the produdt is made, are 
the proper chattels of tenant for life j other- 
wile of garden roots, that cannot be taken up 
without digging the foil of the heir. 

Whoever hath the, property of the corn, 
may give it in evidence on not guilty , or 
may maintain trefpafs quare claufum frtgity 
for to that purpofe the foil is his own. 

Upon not guilty in trefpafs, t the defendant 
cannot give a litenfe in evidence, for this flip- 
pofes the adt to be done, and juftifi.es its law- 

fulnefs, 
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fulnefs, and all fuch matters ought firft to be 
exhibited to the court to judge of. 

So on not guilty the defendant cannot give Co. Lit.-83. 
in evidence the defeat of fences, for the lame 
reafon. 

In trejpajs on not guilty , the defendant o. l. E..253. 
gives evidence that he carhe into the pViin- Tri - r er Piis » 
tiff’s ground to glean; this ought to have s 
been pleaded, for it confeffes the aft of tref- 

pafs, and juftifie6 it as an aft lawful for him 
to do, and therefore it ought to be firft ex¬ 
hibited to the court to judge of, whether it 
be lawful or not; but if it had been pleaded, 
it had been a fufficiene junification, for by 
the cuftom of England , the poor are allowed 
to glean after the harveft, which cuftom feems 
to be built on a part of the JewiJb law, that 
allowed the poor to glean, and made the har¬ 
veft a general time of rejoicing, ^u, a late 
determination in B. R. 

In trejpajs on not guilty the defendant can- G . l. e. 253. 
not give in evidence that he came into the Tri * P er 
plaintiff’s clofe to take his own horfe, but 394 ’ j9 V 
this ought to have been pleaded. Upon 
fuch a plea, that the defendant came to take 
his own horfe, the evidence was, that the 
plaintiff, as lady of the manor, took the de¬ 
fendant’s horfe as an eftray, and the defendant 
took him away after he had been cried and 
marked, without paying for his meat, and it 
was ruled, that this taking was well enough, 
and the plaintiff hath *an aftion on the calc 
for his meat, for the property of the horfe is 
ftill in the defendant ’till the year and day are 

paft, and when a man hath property, it is 
lawful for hiifi to take it; for tne very nature 
of property is a right to polfels and ufe the 
thing which a man rightfully claims as his own. 

C c 3 In 
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In trefpafs the defendant cannot give in 
evidence a right to a way, but he ought to 
plead it, and if after pleading, he fhews in 
evidence a right to the way by grant over 
the plaintiff’s groynd, from fuch a place to 
fuch a place, t tough the defendant afterwards 
pure halt's more ground, whereby he makes a 
further ufe of the way, yet it is well enough, 
and within the grant; for if I only go be¬ 
tween the fame bounds or limits, I may after¬ 
wards pals wherefoever I pleafe. 

In trefpafs all the defendants irmlf be prin¬ 
cipals, for no man can by commanding a 
trefpafs, give another authority to do it, there¬ 
fore no man is guilty but he that (this-, but in 
felony the very commanding it is unlawful, 
for though the perfon commanding is not pre¬ 
fect at the aft, yet he is a remote caufe of the 
felony, and ought to be punifhed; formerly 
an intent to commit murder was confidered as 
murder, and the party was punifhed as a 
murderer ; afterwards the law was altered, be- 
caufe it was not thought reafonable that the 

E fhould be punifhed unlefs the aft fol- 
, and fibm thence came the notion of 
principal and accefiary; but in treafon, the 
intent is ftill treafon, and therefore they are all 
principals. 

In trefpafs againft the tenant in poffeffion 
for mefne profits, cither by the lefior or nomi¬ 
nal plaintiff, after a recpvery in ejeftmenr, the 
plaintiff need not prove a title; but it is fuffi- 
cient to produce the judgment in tj eft meat, 
and the writ of pofieffion executed, and to 
prove the value of the profits, apd thereupon 
he fhall recover from the time of the demife 
laid in the declaration in ejeftment, 


Whpie 
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Where the judgment was againft the tenant Thro P &Fr y . 
in pofleflion, and the action of trefpafs is ij. 
brought againft him, it feems fufficient to pro¬ 
duce the judgment without proving the writ 
of pofleflion executed, becaufe by entering 
into the rule to confefs, thp defendant is eftop- 
ped both as to the leflor and leflee, fo* that 
either may maintain trefpafs without proving 
an aftual entry; but where the judgment was 
againft the cafual ejector, and fo no rule en¬ 
tered into, the leflor fhall not maintain trefpafs 
without an a&ual entry, and therefore ought 
to prove the writ of pofleflion executed. 

In cale the plaintiff can prove his title Daco(h k At . 
accrued before the time of the demife, and kyn*> p« re¬ 
prove the defendant to have been longer in b. n.p. 8^' 7 ’ 
pofleflion, he /hall recover antecedent profits ; 
but in fuch cale the defendant will be at 
liberty to controvert the title, which he can¬ 
not do in cafe the plaintiff do not go for longer 
time than is contained in the demife; becaufe 
being tenant in pofleflion, he muft have been 
ferved with the declaration, and therefore the 
record is, againft him, concluiive evidence of vide iSid, *33; 
the title; but againft a precedent occupier the 
record is no evidence, and therefore againft 
fuch-a-one, it is neceflary for the plaintiff to 
prove his title, and alfo an a&ual entry; for 
trefpafs being a poffeffory aftion, cannot be 
maintained without it. As to actual entry, 
vide ante , under not guilty in ejeftment , and 
Bull. Ni. Pri. 87 & Jeq. 

Trefpafs for ajfault and wounding: the de- G« L, E. 255* 
fendant plead: not guilty , as to the vi et armis , ^ per Pa>s ’ 
and as to the ajfault , he pleads a juftification 
of mollitcr mamim impojuit ; the juftification 
fhall be firft tried, and then the vi et armis ; 
for poflibly the tiling of force may be in his 

C c 4 Qwn 
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own defence, and therefore juft and lawful, 
and fnch a force as the law doth not oblige 
hi.n to defend in pleading, and therefore that 
ought to appear firft on the juftification; but 
if the iffue of not guilty had been to the 
wounding, then that plea might have been 
firft* tried, becaufe he doth not pretend to 
juftify the atft, and fo it might very properly 
be tried firft. 

This was before the ftatute, giving leave lo 
plead double: now the ufual courje is to plead 
not guilty to the whole, and a juftification: 
when the plaintiff muft firft prove the whole of 
his cafe, before the defendant is called upon to 
prove his juftification ; and fometimes the plain¬ 
tiff's witnefjes, prove the defendant's cafe, which 
prevents the plaintiff's ccunfel from reply - 
i»g. 

C. L. e. 256. In aftault and battery if the defendant’s de- 
* fence is, that the plaintiff made the fiift aftault, 
and the defendant defended himfclf, he ought 
to plead Jon aftault demefne, and cannot give 
it in evidence on the general iffue: if the de¬ 
fendant pleads that the plaintiff made the 
firft aftault, aAd proves that the plaintiff bent 
his fill at him, or that he laid his hand to his 
fword, this is proof of an aftaultfor where 
any man fhev/s figns of violence, it is a fufti- 
cient provocation for the other to refift in his 
own defence, and the defendant need not ffay 
’till a blow is actuallygjven,before he provides 
for his defence, for then it may be too late to 
make any rcfiftance. 

4 Keb. 545. But if a man clenches his fift, or lays his 

hand upon his fword, with this declaration, 

, That were it not ttfjize time be would tell the 
plaintff more of his mind ; this is nor an aflaulr, 
becauie he declares his intent not to aftault, 

and 



[ 393 ] 

and then his clenching his fill' and laying his 
hand upon his fword, cannot be reckoned figns 
of an intention to commit violence, but only 
of paffipn, for his bare adions are not to be 
taken as ligns of his mind, when he hath in 
words exprelfed himfelf to the contrary. 

If a man punch another with his elbow in 
earned difcourfe, this is not an affault, for it 
is not any fign of violence intended, or ol any 
hurr, and therefore doth not call for defence, 
nor is it needfary that it fliould be obviated by 
a refilfance. 

In an action for falfe imprisonment on not 
guilty , the defendant'* gives in evidence that 
lie took the plaintiff by virtue of a warrant 
from a juffice of peace j and this is within the 
Ilatutcof 7 Jnc. c. 5. though the defendant be 
not an officer, for it fays, any others that do 
any thing by virtue of the command of a Juftiqe 
of Peace. 

If the defendant be not ah officer, he is 

» r < 

not bound to execute the warrant, becaufc the 
j offices have not power to compel execution of 
their warrants by any but their pwn officers, 
who are put into office,f and liable ,to exe¬ 
cute the bufinefs of juffice j bu^ the defendant 
may juftify the' doing the thing which the 
juffice hath commiffion to do, as a fervapt to 
the jullice of peace; for the juffice m^y exe¬ 
cute his warrants by his own Servants if he 
pleafes ; fo a conftable is not copied iable tp 
execute a warrant out of Jiip *>wn liberty, be- 
caule he is only appointed by the law 3$ no 
officer to keep the peace within that diffri£t 
only, but he may execute any warrant where' 
the juffice hath comnnffipn, as any private man 
may do. 


a Keb, 545. 
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In trefpafs, if the defendant claims by reafoti 
of a prel’cription, he muft juftify, for he can¬ 
not ^ive it in evidence on not guilty: If the 
defendant juftify by a prefcription to tether 
equos and loves, he may give in evidence the 
tethering of mares and cows, for the feminine 
gender are within the words of the prefcrip- 
tion. 

In trefpafs upon not guilty the defendant 
may give in evidence, that the right of free¬ 
hold was in J. S. and that lie entered by his 
command, for if the defendant enters by the 
command of J. S. it is the fame as if J. S. 
had entered, and coniequently, if J. S. hath 
the right, the eftate is vefted in him by the 
entry, and therefore, the defendant is not a 
trefpaffer on the plaintiff, and by ftich evi¬ 
dence as this, he.plainly falfifies the plaintiffs 
declaration, for he proves that he did not 
break the plaintiffs clofe, as the declaration 
fets forth 5 it is therefore proper for the general 
iffue. 

It i§ ufual now to plead liberum tenementum, 
•which obligk the plaintiff to ft ate his title efpe- 
cially upon the Record, In Juch cafes we con¬ 
ceive encouragement ought not to be given to the 
general iffue, as at the trial, the plaintiff may be 
furprifed with a title, of which he was not 
aware. 

There is a great difference between torts 
• and contrails . When $he aftion is upon a 
tort, one may bfc found guilty and the reft ac¬ 
quitted ; but when the a&ion is brought upon 
a contrail, all or none muft be found debtors: 
Every trefpafs is of its own nature joint and 
feveral ; for I may charge the defendants under 
this relation, as they aided and affifted one 

another, 
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f another, or as each by his own proper force 
committed the injury ; l‘o that every trefpafs 
is in the very allegation feveral as well as 
joint] for it fuppofes a man to have ufed his 
own proper force, as well as to have aflifted 
his companion, and if a ipan be found guilty 
of one part of the charge, but not of the 
other, yet the injury ought to be redrefled j 
but a contrast may be joint only, and not fe¬ 
veral, and when a man declares of a joint - 
contrast , and proves a feveral one, he doth 
not prove the fame contract, which he hath 
alledged in his declaration. 

In an aftion on the cafe brought againft 
an inn-keeper, for fu fieri ng the goods of the 
plaintiff his gueft to be taken out of his houfe j 
upon not guilty pleaded, the defendant may 
give in evidence that he told the plaintiff that 
his houfe wa. c , full, and that he could not lodge 
him, and that notwirhflanding the plaintiff 
went in and lodged in his houfe j for this evi¬ 
dence falMes the declaration, for it proves 
that there was no injury done to the plaintiff 
jis gueft to the defendant. J 
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j Rol# Ab. 6. 


G.l.E. 250. 


2 Bulft.31 J,312* 


Cro. J ic. 245. 


[3.] Of Not-Guilty in Trover. 

N this iffue two things are to be proved 
by the plaintiff. r 

(1.) The Trover. 

(2.) The Converfion. 

And here of General and Special Property. 

(i.) Firft , as to the trover , that is the 
finding, or in other words, that the goods 
came to the defendant’s hands, and weie in 
his poffeffion. 

In trover againft hujband and wife, the 
proving of the goods in the poffeflion of the 
wife is fufficicnt, for their property is but one, 
and the poffeflion of the wife is the poffeffion 
of the hufband allb. 

If goods are delivered by the owner to A. 
to keep, and he converts them to his own ufc, 
this is' fufficicnt evidence in trover , for though 
he comes lawfully by the poffeffion, yet if lie 
converts another man’s property, the owner 
mufl be redreffed. 

So if goods are pawned, and the owner 
tender the money, and the bailee refules to 
deliver them, this is evidence in trover , for 
when any man hath a naked poffeffion, without 
a right of converting die goods, the owner 
may bring trover , for the words of the decla¬ 
ration are, ad manus & pojfefjionem per inven •• 
tionem devencrunt ; fo that coming to his pof¬ 
feffion is an immaterial part of the‘charge, and 
if the plaintiff proves that they came into his 
poffeffion any other way, it fuffices, for it is 

3 not 
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( not enough for the defendant to fay, that he 
’ had the goods, though not per inventionem , 
any more than to fay that a bond is his deed, 
and deny the date. 

The converfion is the gift of the aftidn, and B 
the manner in which the goods came to the 
hands of the defendant is only inducement: 
and therefore the plaintiff may declare upon a 
devenerunt ad manus generally, or fpecially 
per inventionem (though the defendant came 
to the goods by delivery): It is fufficient for 
the plaintiff to prove property in himfelf, pof- 
feffron to have been in the defendant, and a 
converfion by him. * 

(2.) Secondly , as to the converfion, and here 
of General and Special Property. 

v 

If a man requires the delivery of his gcfcds, 10 Cr. 56, 57, 
and the perf'on who has the pofleffion refufes \ Euift! 27 ' 


314. 


to deliver them, this is good evidence of a 
converfion ; for to what end Ihould a man deny 
me my own, if he himfelf did not. make ufe of 
them j fo that upon fuch evidenc/ as this, it isi 
to be prefumed that the defendant hath con¬ 
verted them to his own ufe. 

Roll makes a diftin&ion where goods came c. l. e. 261. 
to the defendant’s poffeffion by his own at!, 
and where by the bailment of the plaintiff; Moor. 460.• 
and that in the firft cafe a requcft and denial is 
a converfion , but not in the laft ; but this does, 
not leem to be law, for in both ca'cs, the 
requeft and denial is not a converfion , but only 
evidence of a converfion . 

But though the requeft and denial are evi- icCo. 56,57. 
dence to a*jury of a converfion , yet it is not a c^iu. 
converfion \ for the jury arejudgesof what is pro- 1 Huif. 314. 
bable and improbable, and they may, accord- lV,inMO, ‘ 
ing to the circumftances, think it rather pro- 
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bable, that there was a converfion than Other- ' 
Hutton.io. Cio, wife; but if the jury refer thefe circuniftances’ 

6 Mod!*i*. ^ lC the court cannot adjudge that 

2 Salk. 655. there is a converfion, for the court are not 

judges of the probability of if aft, but of the 
law ; and the circumftances may be fuch as 
do not necejarily anoint to a converfion , 
though they may be fuch, as would make a 
reafonable man believe that there was a con- 
■v erf cm 

'The bare denying to return a thing without 
ufing of it, is not In law a converfion of it 
to my ule; for a denial ex vi termini , doth not 
amount to an ufing of,the tiling demanded, 
it only afibi ds a prefumption of faft, that I 
have tiled it. 

4 Butt. If t never be for money, and a requefi: and 

1 Koi Ij2 ’ denial be piovcd, this is fo ftrong a prefump- 

t:oi\ of the con Jerfon, that nothing can be 
proved to the contrary ; for the prefumption 
mufi ftand ’till the contrary be proved, and the 
conrraiy to tins preemption can never be' 
proved, for all money being exaftly alike, that 
the individihl money found was not converted 
can never be proved. Sed qu. If trover will 
lie lor mount.not m a bag, &c. or marked? 
an attion 101 moik) had and received is much 
better. 

g. 1 .£. 262. But if trover be for money in a bag, though 

the defendant doth deny to deliver it, yet he 
may prove that there was not any converfion, 
for if he lays the individual money fealed in 
the bag in the place where he firft had it, and 
hath wit Defies of its continuance there, with¬ 
out removal, this is not a converfion, and fuch 
evidence will deilroy the prefumption that 
arofc fto ii his denial. 

This vale fliews the propriety of the note 
Subjoined to the former cafe; and qu. If proof 

of 



[ 399 1 

W denial would not in this cafe intitle the 
plaintiff to recover ? If not, the aftion fhould 
certainly be for money had and received. 

If the owner requefts a man to deliver a a Roi. Ab. 31c, 
beam of timber, or a fow of lead lying in his 
land, and he denies to do it, this is prima facie 
an evidence of convert ik,* though lefs ftrong, 
becaufe the defendanWm this cafe could 1 not 
deliver it without trouble and charge to him- 
lelf, and that might be the reafon of his denial, 
and not becaufe he had applied it to his own 
life; and in this cafe, if the defendant proves 
that the beam or fow lay there ftill, after his 
denial, this plainly difproves a converfion; ' 

In fuch cafe detinue might be the proper 
adion, but die plaintiff fhould be prepared to 
irove, that he offered to remove it himfelf, at 
tis own expence. 

Where the defendant hath- a general pco- jon. 140. 
perty, he may give it in evidence on the 
general iffue, for the general iffue is the put¬ 
ting the plaintiff to the proof of the fad laid in 
the declaration, part of which is, that he hath 
die property of the thing in demand, and that 
the defendant converted it to his pwn ufej l'o 
that the plaintiff mull prove-a property in 
himfelf, but the defendant may prove a better 
title in himlelf to falfify that claim; and this 
is good evidence on the general iffue, for it 
difproves the fad laid in the declaration, be¬ 
caufe it proves that the plaintiff had nbt the 
property, and that the, defendant did not con¬ 
vert it, for no man can be laid to converc 
that which was his own before, fo that for 
the defendant to make to himfelf a general 
property, is .proper on the general iffue, be¬ 
caufe it doth falfify the whole charge of the 
declaration. 


If 
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If a man take my horfe and ride him, am 
re-deliver him to me again, I inay have a 
ad ion of trover againft him, notwithlfanding 
the re-delivery, for he had him in his pofleflion, 
and did convert him to his ufe, and his re- 
delivery is only evidence in mitigation of 
damages. 

Sed qu. If an a&ion for riding the horfe, 
would not be better. 

If I deliver goods to a common carrier , to 
deliver at fuch a place, and they are ftolen 
from him, this is not a converfion in the car¬ 
rier to maintain an adion of trover and con¬ 
verfion \ for the Healing the goods can never 
be reckoned a converfion of them to the car¬ 
rier’s ufe. 

But in this cafe, an adion may be brought 
on the cuftom of England , that carriers 
fhbuld fafely keep the goods that are delivered 
to them : and this evidence will maintain that 
adion. 

The King’s purveyor takes beds, and ap¬ 
points the King’s fervants to lie in them; this 
is not a converfion to the ufe of the pur¬ 
veyor, but bf the King, and therefore may be 
given in evidence, to difcharge the defendant, 
in an a&ion of trover. 

Sed qu. If, and upon what occafions, the 
King’s purveyor can now do this ? 

If the nature of the thing be altered, this 
is good evidence of a converfion j as if lea¬ 
ther be taken and made into fhoes; but this 
is not good evidence in detinue , where the de¬ 
mand of the thing is in Jpecie, and where no 
converfion is alledged. 

Oates were taken from the owner, and car¬ 
ried to the mill to make into meal, and be¬ 
fore it was done, the ov/ner went and prohi¬ 
bited 
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Vbitcd the miller, who notwithftanding pro¬ 
ceeded to grind them, this held a converfion in 
the miller, for it is an alteration of the pro¬ 
perty by him who had the pofieflion contrary 
to the will of the owner. 

A man lends his horle to a fpecial purpofe, c. l. e. 165. 
and the defendant abujes him, this is not evi- Fcf p ‘“ s 
dence to maintain trover , for though the horfe 
be abnfed in the journey, it is not a conver/ion 
to the defendant’s ule, contrary to the will of 
the owner on the delivery. 

But this is evidence to maintain a fpecial c . l . e. 265. 
a&ion on the cafe, though not trover; for the 
abufe is not a converfion to the defendant's 
ufe, becaufe the abule ariles by negligence, 
which is not any ufe ; and the converfion is an 
ufe, contrary to the defign of the bailment, 
and therefore they cannot be evidence one of 
another. 

But if a man lends his horfe to go to York, 2 Ruin. 
and he goes to Car life, evidence hereof will 
maintain trover and converfion, for this is an 
att contrary to the exprefs bailment, and con- 
lequently is a converfion of th«| plaintiff’s 
horfe, in the defendant's poffeffiont to his own 

ufe . f J 

Trover for an horfe of fifteen pounds value, c. l. e. 
the jury give but three pounds damages, Tr ’- P er Pai< ’ 
thinking the plaintiff had received his horfe 454> 
again; a new action lies for the value of the 
horfe, wherein evidence may be given, that the 
firft verdi 61 was only fqr the converfion , and not * 
for the value of the horfe itlelf. 6'ed qu. 

In trover by an adminifirator where the con- g. t. r. 266- 
verfion was in the time of the inteftate , the Tri -i erl ’ ar » 
plaintiff muff fliew his letters of adminiftra- 
tion, for he muff in this cafe prove poffeflion 
in the inteftate, and that he is his repref^nta- 

Vol. I. D d five } 
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tive but where the converfion is after the deatfy 
of the inteftate, he need not fhew them, for 
there it is only neceflury to prove the polfeflion 
in himfeif, which is good proof of a titl cprirna 
facie, againit all perlbns that cannot ihew a 
better right, and by proving it, being taken 
out of his pofleflioR and converted, he will 
maintain his action. 

If an unjull taking of goods be proved, as 
the taking my hat off my head, this is good 
proof of the converfion , though there be no 
proof of a demand and refufai; for when I 
prove the taking away of any thing from me, 
without my leave or allowance, the perfon 
muft be, prelumed to take it to his own ule, 
for it cannot be fuppofed that what is taken 
away from me, without my confent, is taken 
for my ule, and confequently, this is proof, of 
converting my 'property to the defendant’s 
own ule. 

fhi. If trefpafs would not be much fafer? 

If a man brings trefpafs and recoveis, he 
can never afterwards maintain trover , as the 
former aftihn is a good plea in bar to the lat¬ 
ter, but if ajnan brings trefpafs, and judgment 
be given againit him, he may maintain hover 
afterwards. 

If the taking be tortious, the owner may 
maintain trefpafs, or trover-, for vheie there is 
a wrong in the taking, it is, in the undcr- 
ftanding of law, a taking with force and arms, 
and therefore in llich .cafe, the party may 
punilli either the taking or the converfion, and 
confequently, evidence of this will maintain 
cither trover or trefpafs: but if a man feizes 
goods by right,*' out detains them by wrong, 
there the plaintiff cannot bring trefpafs, which 
pupjihes the tortious taking , but he ought to 
3 bring 
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bring trover, where the gift of the complaint 
is rhe converfion: but where two actions arc 
tor the fame thing, one is a good plea to the 
other, to avoid needlels vexation. 

If it is in my eledtion to bring trejpafs or 
trover, and I bring trejpafs and fail, and then 
bring trover, there the jirjl cannot be pleaded 
in bar of the laji adlion, for poflibly in the 
adtion of trejpafs, 1 might prove the taking 
my goods, but not tortioufly, and fo trejpafs 
will not lie, but trover only; and becaufe I 
bring an adtion that is not proper, and ftpl in 
it for that realbn, viz. becaufe it is dot pio- 
per } it is not thence to be concluded that 
J mult fail in that adtion which is allowed 
to be proper; but if I fail in an adtion that 
is proper for me, it is then confonant to julliet, 
that 1 fhould not begin another, on the fame 
ground, for, from thejuftice of the former de¬ 
termination, it is prelumed to be a needlels 
vexation. 


inotl'ci r.ftces v. 
Mi lies, poll, un- 
dei tit. Demurrer 
to evidence, im- 
med^ate'y after 
the form of a 
dunmrer to e\i- 
deiKe.Hcad^D j 

w 


In trover, the plaintiff mu ft have property, c.i, r. -jr. 
not fo in trejpafs, for in trover you admit the Cia, P crH - 1 ' 
defendant to have poffeflion, ^nd< therefore you 
mult prove a better right; but/in trejpafs you 
have the poffeffion, for it fuppofes a violation 
of the pojjejjion, and this is fufficient m law 
again!!, a wrong doer. 

But I conceive that in trover I need not prove 
an ubfolutc property in the goods, but that , 
proving a Jpetial property is fufficient, unlejs 
the defendant can make a better title. Vide 
infra. 


This adtion may be brought by a carrier or » Mod - n- 
bailee; or* by a finder, for that will enable S,rd-S ‘’ 3 ' 
him to keep the thing again!! all but the right 


owner. 
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A fherifF who hath taken goods in execu ¬ 
tion may bring trover for them, if they were 
taken away before the fale. 

If an houfe be blown down and a ftranger 
take away the timber, the lefiee for life may 
bring trover , for he hath a fpecial property 
to make life of the fame (as if he would re¬ 
build) though the general property be in the 
reversion er. 

And property is fufficient without poflef- 
fion; therefore on the trial of an eje&ment 
for a mine, it was holden, that a recovery in 
trover for a parcel of lead dug out of the 
mine Was no evidence Qf the plaintiffs pof- 
fefiion. 

One jointenant or tenant in common, or 
parcener, cannot bring trover againft his com¬ 
panion for a thing ftill in his pofieftion, be- 
caufe the poffeffiofi of one is the poffeffion of 
both; if he do, it is good evidence upon 
not guilty. But if one tenant in common 
deftroy the thing in common, the other may 
bring trover. 


[4.] Of 
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[4*] Of Nullum facit Vaftum. 


I F a man brings an adtion of wafte, upon 5 C0. n 9 . 

the general iffue of ntillum fecit vaftum , the 
defendant cannot give in evidence, that the vjd.1 sid. 215. 
houfes were repaired, and the wafte let right 1 0 ‘ 94 ’ 
before the action brought, for this confers 
the wafte and avoids the aSlion, by lhewing 
that it is not lawful for the plaintiff to bring 
his adtion, where the injury is already^re¬ 
drafted, and on the .general iffue the'pTamtiff 
denies any caufe of adtion. 

So upon this iffue the defendant cannot nH. 8 , i.b. 
give in evidence a licence to cut down trees, 
for this is to confels, and not to deny the doing 
of the wafte. 


But the defendant may give in evidence 
that the hpule was ruinous at the time of the 
leafe made, that it fell by the wind, or b y tem- 
peft, becaufe this deftrudtion arole in the firft 
cafe by the adt of the plaintiff, and in the laft 
by the act of God, and therefore it was not 
wafte •, and when the defendant proves that 
there is not any wafte, he falfifies the declara¬ 
tion, which is proper for the general iffue. 

So the defendant may give in evidence that 
the lioufe was burnt by accident, for this alfo 


H. 8. 1 . a. 
Co. I*ir. 283. a, 
1 Joneb, 240, 


uH. 8,i, a. 
Co. Lit. 283 , 


is not wafte, becaufe it cannot be fuppofed 
within the power of*the party to prevent. 

So upon the general iffue, evidence may 5 Coni Dig.337. 
be given that the deftrudtion happened by 
tempeft, lightning, enemies, &V. 

But if the defendant cut timber, and ufeth ,,a - 

• . , * 1**1 Doit. Flat. 1 qq* 

it in repairs, he cannot give that in evidence Co. 
on the general iffue, but he ought to plead 
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it ipccuilly, for this evidence confelfes and 
a\ oids the declaration, and it admits the fad 
of' the declaration, but brings thofe circum- 
It inces in, which fhew the fad may be lawfully 
done; and thefc, for the foiegoing reafons, 
ou&hi to be offered to the court, 

C* " 41 

But k may be faid that this evidence fal- 
fifies the declaration, in as much as it proves 
that the cutting of the timber is not to the 
difinherifance of the leflbr, and therefore that 
it may be given in evidence on the general 
iffue. 

If y '■m admit any/iz/ 7 , you allow all the con - 
75, Jequences of that faff-, nov/'when the defendant 
admits, or the evidence proves the cutting of 
the trees, the defendant mult allow the conje- 
quences of that faft, when it is to the leflbr’s 
difinheritancc; for on the general iffue nothing 
but the truth of the fa El alJedged in the decla¬ 
ration, can be called in queftion; you cannort 
therefore, on this iffue, allow the truth of the 
jaft) and yet offer it to the jury, and deny all 
the lonfequences of the law attending upon the 
fad, becaulc it is improper for the jury, who 
are not judgestaf <thc law, and therefore muft 
be offered to the court, who are; and confer 
quently, notwithftanding this objedion, it 
ought to be pleaded. 
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[ 5 *] Of nul tiel tort, et nul diffeifin. 

PON this iflue a man cannot give in Co. Llt.aSj, 
evidence a releafe made after the diffeifin Caf fc j s ccnt * lt ‘ 
committed, but it ought to be pleaded; for 
this evidence admits the diffeifin , and at the 
lame time fhews that it was not lawful for the 
plaintiff to bring his aflion; and therefore it 
is good matter of juftification. 

But in fome cafes, if the releafe wa^ciftre Co. Lit. 2 gj, 
th diffeifin, it would *be good evidence; as if 
a man lei fed of a rent-charge, releafes the 
rent, and then demands it, and it is denied $ 
this releafe is good evidence on the iffue of 
mil tiel tcrt , et mil diffeifin , bccaufe here is 
not any fcilin or freehold of the rent in being, 
and therefore there could not be any diffeifin 
of it. 

If a man bring an affize for common of n 0 b. 39, 
eft overs, when the houfe is down to whjch the * 
cHovers belong, the defendant may plead nul 
tort , et nul diffeifin , and givfc tjbis matter in 
evidence, for there is not any wrong, nor 
any diffeifin if it become impoflible by the 
party’s own fault, that the eflovers fhould be 
rendered to him. 
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[ 6 .] Of Nil Deb ft. 


£ 1 1 
« m* 


bcrrct. Lib, c, 
' lu 


^jpHE defendant may plead the general ifluc 
5 Com. Dig. nil debet to debt upon contract, not upon 

ZZi ‘ bond. Vide infra for the reafon. 

Where the debt arifes by fpecialty, it can- 
c. l. E. 276. not be diflolved but by fpecialty, but where 

the debt ariles by ad in Pais , it may be dif- 
lolved by fhewing any ad: in Pais in evi- 
dewes^ as if a debt arifes by parol agreement, 
it may be dillolved by payment, without any 
writing concerning it; for every contrad is 
iuppofed to have continuance, unlefs deftroyed 
by a con trad of as high a nature. 

This ifiue is .twofold, 

1.] fer legem. 

’2.] per patriam. 

berrct. Lib. 5. (i.) Fir ft > per legem , and that is law- 

111 wager: this was formerly invented by the 

< clergy, to purge themfelves from criminal 
profecutions, and was fo managed that it 
gave them a^givater freedom from punifh- 
ment than other people ■, but they ftill pre¬ 
tended to adhere to thcfe two rules, that if 
the crime were manifeft, they would not al¬ 
low purgation ; and it was required that the 
compurgators themfelves fhould be honcft. 
.From the clergy it came over into civil pro¬ 
fecutions, upon this ground, that if a man 
thought another of that fair charader, that 
it was fit to truft him with money, without 
the folemnities of a deed, it was but fit he 
fhould truft his conscience with the payment 
of it, for there might have been payment fo 
fecretly made, that the debtor could not prove 

it i 
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it •, and upon this foundation it was, that a 
man could not wage his law again!! an in¬ 
fant, for the contrad did not begin on that 
difcretionary truft that it doth, when made 
with a man of full age; the fame law alfo 
prevails when a man givqs moijey to another 
to pay me, I may charge him as my receiver, 
and he fhall never wage his law, becaufe the 
truft was never repofed in him by me, who 
am the plaintiff in the adion. 

In this invention the clergy feem to follow 
the Gothick humour. The Goths in their 
trials fixed upon a decifion by twelve, fp. thC 
clergy thought proper *to form this fidmous 
trial after the fame manner, and therefore they 
required twelve compurgators. 

IVe have alfo feveral cafes conformable to 
the rules of the canon law. . 

Firfly If the ad, demand, &c. be manifeft, c. L.E.27S. 
it will not admit of any purgation, and there¬ 
fore on debt*for rent on a leafe for years, the 
defendant fhall not wage his law> for the rea- 
fon on which the adion arifes is from the 
taking the profits of the eftare in .leafe, which 
is manifeft in the neighbourhAod-i and there¬ 
fore the defendant cannot fwe^r as to the 
payment of the debt. 

Secondly ,' Another rule is, that the purga¬ 
tion mult be made by honeft perfons, and 
men of unfpotted reputation, which is a rule 
Carried fomething further than the canonifts 
would carry their rule in criminal matters, for 
the reputation of the defendant might be ble- 
mifhed in a criminal profecution, but in civil 
adions, to which our law confined this man¬ 
ner of trial, they required alfo a fair reputa¬ 
tion in the defendant, for which realon he was 
not admitted to wage his law , who was at¬ 
tainted 



[ 4io ] 

t.tinted or outlawed in an action which charged 
him with any deceit or injury , and therefore, 
where a man was impleaded in an action ot 
deceit or trefpajs , he could not wage his law. 

So in cafe, there cannot be any law-wager., 
becaufe the damages are uncertain, and a 
man .cannot make oath of paying what he 
doth not know to be due, and which he 
ought to pay. 


(a.) Secondly , Nil debet perpatriam. 


4 It.'4. 
i Ctj. 7* 

75. 


c. c. E. 179. L 




—ii*. a man makes a leaje for years, either by 
parol or indenture , nit debet is the general 
iflue ■, but in debt upon an obligation non eft 
faSlum , as hath been (hewn, is the general 
iflue, and the realon of the difference is this, 
in cafe of a band, the debt arifes on the 
owning of it, by the fpecialty; and there¬ 
fore the confequence is, that you cannot dit¬ 
own it on the iflue of nil debet , for then you 
would fall into this abfurdity, that you would 
deny the debt, yet not deny the deed which 
owns the debt3 now you cannot dilown the 
deed which • cOnfdfes the debt under your 
ov/n hand akd leal, without denying it to 
be your own deed, which iflue is non eft 
fall urn , and without difowning the deed, you 
cannot dilown the debt, which arifes on the 
deed only. 

But in cafe of a leafe by deed for years, 
the demand arifes not only on the deed, but 
on the taking of the profits in purfuance of 
that contra^, for there is not any debt until 
the day of payment, and this dpth not de¬ 
pend upon the a 61 of the lellee only, as in 
the former cafe the debt depended on the 

there 
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mere aft and acknowledgment of the obligor, 
but alfo upon the aft of the leflor in quitting 
the premifes, fo that denying the contraft, by 
pleading non eft fattum , could not be a gene¬ 
ral ilfue to that purpofe, becaufe not com- 
menfurate with the declaration, for it might 
be the deed of the lelTee, and yet no debt 
might arife to the leB'or ; becaufe it is not 
the deed alone that is, required to make a 
debt in this cafe; now, fince an afl in Pais 
as well as the deed, goes to the creating this 
debt, by taking away the aft in Pats you 
deftioy the debt, and therefore (hewins^r./ 
act that infers an impoffibility of then leffee’s 
taking the profits, is a good difeharge of the 
debt. Vide infra. 

But though this demand is not merely 
founded on the contraft, but.on the taking 
of the profits alfo, yet in foine cafes, I may 
charge my leffee though he never take the 
profits, and this is where I charge the leffee 
on his contraft, and as a taker of the profits 
of mv eflate and freehold*, and he cannot 
difeharge himfelf from fuch a demand, but 
by Brewing his own aft or laches in excufe, 
which the rules of law will never'allow as a 
good excufe j and then, in fuch a cafe, lie is 
pernor of the profits de jure , though not de 
J&fto ; 1 b the law looks upon him as my te¬ 
nant, and as taking the profits of my eftate, 
becaufe he cannot fufficiently excufe himfelf 
when I charge him with it. 

Therefore, if I make a leafe and quit pof- 
feffion, though the leffee never enters, I may 
pharge him in debt for rent, fo if he enters 
and afligns the premiles to another. Vide 
infra. 

But 
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But if my leflee enters and afiigns the 
premifes, I can never charge him vvith wade 
committed after alignment, for though the 
law books own him as my tenant de jure y on 
his own contrad, which by his own ad can¬ 
not be diffolved, yet this is only to anfwer 
my .rent, which by his contrad he had under¬ 
taken to levy, and pay me out of the profits ; 
but this luppofition of law fhall not make 
him anfwer for the wrongful ads of another, 
to whom he had a legal power to aflign the 
lands j especially when the penalty by the 
•^KSjrds of the flatutc is laid on the very tenant, 
for tne fuppofition and notions of the law are 
framed to do every body right, but not to do 
any man an injury. 

The laft receipt is good evidence that all 
before is paid, t for the leflee for years was 
afitiently reckoned in the nature of a receiver 
or bailiff of the freehold, and therefore upon 
any fuch contrads he was chargeable as a 
debtor to the freeholder, upon taking the 
profits of the eftate, that in the eye of the 
law* do belong to the perfon whom the law 
makes tenant, of the freehold j now no one 
can be fuppoied to continue another in the 
poiTeliion of the eftate, and to difcharge him 
on the receipt of the lait rent, if he had not 
received what was formerly due ; no more 
than a man would flare accounts with his 
lleward, and difcharge him on the accounts 
of this year, before lie* had received what was 
precedent ; the very continuing in the fame 
ftate, and a man’s behaving fo well as to ac¬ 
count for the money due this ye^r, is a pre- 
fumption that he hath done tHc fame thing 
formerly, or elfe a man would not now have 

fuffered 
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fuffered ir: it this acquittance be under hand 
and feal, it may be pleaded, and it is fuch evi¬ 
dence as nothing can be proved to the con¬ 
trary, for this is evidence by fpecialty, and 
any deceit or miftake in former payments is 
but matter in Pais, and therefore not of ib 
high a nature as the deed; and in giving 
evidence every thing muft be contradidted by 
a matter of the fame notoriety, as that where¬ 
by it is proved. Sed qu. ? non-payment being, Mod. us. 
a negative ? 

Eviction , expuljion , and any JuJpenfion ofc. l. E.282. 
rent , is good evidence upon nil debet, as, 
that amounts to difcharge and falfify isr the 
cafe of complaint; for in fuch cafe there was 
not any pernancy of the profits whereby I 
could become debtor to him in reverlion, 
and fo the aft in Pais is difcharged, which 
goes of neceflity to the creatirfg of this deht. 

It Jhouid be obferved that fome have held it 
aught to be pleaded. 

If the leffor enter into part, the whole rent 1 inft. 148. a. 
is fufpended, as the leffor cannot apportion Ex¬ 

it by a wrongful aft of his Own; for if• thetinemAmenr** 
party himfelf, by his own wron^, doth hinder 3i( *‘ 
himfelf from the benefit of his ,own entire 
contraft, the jury ought not to divide it in 
his favour, as pofiibly the leffee would not 
have contrafted for one part without the 
other. 

If a Itranger * evift the leffee of part ofo. L.E. 2 s 3 , 
the land, the rent muft be apportioned; for ^c^haTing 
though part be taken away, yet as fome part wJc. 
remains, there is a part of the confideration 
money remaining due to the leffor, for other- 
wife the aft of law in the ftranger’s recovery 
would do wrong to the leffor. Sed qu. as to 
this cafe of eviction by a Jlr anger l If the 

jl ranger 
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O. L. E. 283. 
Tii. per L , ais > 


ft ranger had legal title , why Jhould eviction lj 
him differ from eviction by the leffor ? If the 
ftrau'gr had not title, why ffould his recovery 
injure the leffor ? Beftdes, the recovery might 
le by covin, or the effect of negligence in the 
leffee. 

If a demife be .pleaded, a leafe upon con- 
ditibn is good evideiice to maintain the de- 

u 

duration, bciaufe a leale upon condition, is a 
leafe which maintains the truth of the decla- 


tion, quod cun: i. S. dimifffet . 

? Ki>i. Ab. 677. In debt for rent upon a leafe, and nil 

debet pleaded, ne unques feife de la terre may 
'dven in evidence for if the leffor dotli 

O t J 

keep poffeffion againft the leffee, lo that he 
cannot enter, in as much as this a&ion 
ariles, not on the contract only, but on the 
pernancy of the profits in purliiancc of that 
cpntrad, there is not any rent due, conle- 
quently this is evidence that there is not any 
* debt, and therefore it proves the iffue. 

i Koi. as. 6.-5. But if the leffor waives the poffeffion, 

though the leffee never enters, yet an addon 
of debt lies for the rent; for although the 
leffee did not enter anil take the profits, yet 
fince he miglit have entered and have taken 

to > 

them, he cannot make his own fault and 


2 Ri>l* Ab. 677. 
U ri. per i’ats, 



2 Rrl. Ah. 683. 
9 11. 7. 3. I, 


laches any part of his defence. Vide ante. 

But on the plea of riens arrere , or levy 
per d iff refs, ne unqtis feife de la terre is not 
good evidence, for when a man infills that 
there is nothing behind of the rent, or that 

w 

it is already levied by diftrefs, it liippofes that 
he has the poffeffion of that, for which he has 
already paid the rent, or for which the rent 
is already levied. • 

In debt for the arrears of an account Upon 
nil debet , the defendant may give in evidence 

that 



t 415 ] 

that there was not any fuch account, for if 
there were no fuch account, there could not 
be any arrears of it, in which cafe the defen¬ 
dant does not owe any thing to the plaintiff 
as arrears upon an account. 

Debt for rent on a leafe : the evidence to a. 1. p. 2 g 4 . 
prove the leafe was, that-the plaintiff' leafed c “es uni, a<t. 
the houfe to the defendant at a rent, but no ' c& ‘ 
time mentioned, and it was agreed at the fame 
time that the leffee was not to leave it without 
half a year’s warning: the aftion lies; for when 
the rent is payable half yearly, and the leffor 
permits him to continue any part of the half 
year, it is an indication of his will $kut he 
Ihould continue the whole half year j and the 
like law as to a quarter’s notice, if the rent be 
payable quarterly. 

Where a man fhews payment , he falfifies c.l. e, z s 5 , 
the declaration, which is proper upon the 
general ifl'ue; but where he Ihews a releafe , 
he confeffes and avoids the debt; he admits 
the contrail’and the pernancy of the profits 
in purfuance of the agreement, but infills on 
a counter-agreement. 

Upon nil debet pleaded, it was doubted o.i..r. s s„ 

pair the houfe, and that the leflle expended 4,5,ft - u 
the rent in nccefiary reparations; two judges 
againft one held, that this was a good difcharge 
of the tenant, becaufe it is very convenient 
that the law Ihould look upon this as a pay- 
woft, and not put the leffee to fue his cove¬ 
nant, for the houle might tumble down be¬ 
fore the tenant could have the die 61 of his 
fuit; but the judges differed upon another 
point, viz. Whether the expenditure for re¬ 
parations Ihould be pleaded, or given in evi¬ 
dent e 1 


whether a defendant might give ( in evidence ! : 'j " 1 
that his leffor was bound by covenant to re- \~. 1 .*1 ,‘,cri 
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dcncc? The latter feems to be the bell: opi¬ 
nion, becaule, as it is a difcharge, it amounts 
to payment, and then it is good evidence, 
on ml debct ; for if the rent be paid, it is 
not a debt; but, Ihould it be pleaded, it is 
the plea of a collateral agreement , in fatisfac- 
tion or the debt, and no fuch agreement can 
be pfo\ed; for though there was an agree¬ 
ment that the lcfibr Ihould repair, yet there 
was not any agreement that the leflee Ihould 
expend his rent on fuch reparations. 

For the lajl reajon , I conceive that ex¬ 
penditure in repairs is not any anjwer to the 
pTainkJf's aflion, whether on the general ijfue, 
or upon aJpecial plea. Vide infra. 

Upon nil debet , payment is good evidence 
to diicharge the debt, for the iffue is in the 
prefent tenle, whether there be a debt or nor. 
at .that inftant when the ifiiie was taken, and 
there is not any debt where it is paid. 

But on nil debet, a releaje cannot be given 
in evidence, for though a debt* when it is 
releafed is no more than when it was paid, 
yet when it is difeharged by releafe under 
hand and leal, it inuft be pleaded and Ihewn 
to the court, that it may appear to the court 
to be difeharged with thofe apt words and 
lolemnities that the law requires to make a 
legal contract; for verbal contra&s in fuch 
cafes are not fufficient, becaule they are nuda 
patta, which do not create any obligations. 

Nil debet is a plea ip debt for an e/cape •, 

for the commitment is only inducement. 

* 

In an ad ion of e/cape, and nil debet plead¬ 
ed, frelli purfuit may be given in evidence, 
for by proof of the frelh purfui/: he falfifies 
the declaration, for it is plain he doth not Jet 
the prifoner go at large by his (the defen¬ 
dant’s) permiHion. and the very gilt of the 

declaration 
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declaration is quod per mi fit ie prifoner ire ad 
larvum . 

o 

On nil debet , the retainer of the fame g.l. e, i8t. 
Inni by verbal agreement was given in evi¬ 
dence, and allowed to be good, for this 
amounts to a payment, Uut wlyen the lealejs 
I >y deed, it cannot be pleaded without Heed, 

Sed qu. ij it cannot be given in evidence as 
payment on nil debet ? 

Suppolc de bt for rent, and the defence is o\n\ So 
expence in leparation, it mult be pleaded as a 1 R “ 1- Ab * c ‘ or ‘ 
counter-agreement, in fatisfaction of the debtj 
and if the leafe be by deed, the defendant 
mult plead this counter-agreement by deed, 
die non Jolvitur eo ligamine quo ligatur . I 
unceive this mu(l mean where there was an 
at!uni agnement that the lefee Jhould repend 
jo much of the rent in repain, m Jhould t be 
net efi) v. / ide fupra, lot qu. if ibis is not 
payment 0 /, if a Jett-off might not be 
pleaded ? 

But it may fm objected, that finer two a. j„ p. 
debts of equal value, m two level al. per- Ob'*-*-*.;), 
iotis, aie not fatisfaCbon to each other without 
agreement, which muft be ^pleaded, wiry 
/Lould rhcie be any recouper, or balance of 
demands in this cafe ? 

It is true, the two debts of equal value, a 
are not a fatisfaction to each other, and the 
rcalbn is, b sc a ufe nothing can come in proof, 
but the truth of the matter alledged. 

When one debt is alledged in the declara- c. l. e. 2S7. 
lion, you 111 al 1 not encounter it with the 
proof of another, to which no man can come 
prepared ; fqr if one debt were to balance 
another in this manner, all the tranfadlions 
during the whole life time of the parties, 
mud be run over in every fingle aft ion, wnich 
Vol. I. E e woud 
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* Qu. rie hoc ? 
A dillrilor being 
a wiorc doer, if 
he difl'in (os mo- 
nty on mv eft ate 
withoutm\ will, 
flull he have a 
tight to recover > 
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would make fuits infinite: but it is not ufl-> 
reafonable to balance demands arifing on the 
Janie contr.net , and in the fame ail ion - } for the 
law, to avoid circuity of addons, confiders 
the whole matter of the fame demand, and 
doth not take it in part, to break it into 
level'al addons', for that is contrary to the 
office of a judge, which is to determine, and 
not to multiply controverfies j and therefore 
if a diffeifor difburles money in repairs, to 
have a rent charge iffuing out of the land, it 
find! be recovered in damage *, for the law 
'Balances the damages on view of the whole 
matter, and not on a partial confideration of 
the damage merely belonging to the diffeifin, 
for that w'ould create another adion, and fo 
in tliis cafe, the law confiders the money ex¬ 
pended in repairs, as paid to the leffor, If a. 
as before , if the money muft not be expended by 
virtue of the leffor s agreement with the leffec , 
which amounts to a licence from 'the leffor , to 
apply the rent in repairs ? 

Where a matter may be intended different 
ways on the allegation, fo as to make or 
not make a ri'ght in the plaintiff, fuch alle¬ 
gation is not good ; but if it is neccffary 
that the evidence fliould fettle the doubt, 
there the matter lhall be intended for the 
plaintiff) if found for him j as if in debt for 
rent the plaintiff fets forth that A. was pof- 
feffed of lands for njnety-nine years, who 
demifed the premifes to the defendant for 
twenty-one years, and then A. granted the 
reverfion to the plaintiff, and fo for rent in 
arrear he brought his adion j now this upon 
the allegation may be intended an ineffectual 
or inefficacious grant of the reverfion, becaufe 
lie has not (hewn any attornment , yet if the 

defendant 
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defendant pleads nil debet , if it be found for 
the plaintiff, there, what was before doubtful 
on the words of the declaration, muff be 
afeertained, for if there was not an effectual 
grant proved, there could not be any debt 
due to the plaintiff; an*effe£i>ual grant muff 
therefore be fuppofed to have been proved, 
otherwife there could not be a debt, and fo 
the word concejjit , that before ftood indifferent, 
muff be intended a grant made effectual by 
c.ttornment, and not an ineffectual or ineffica¬ 
cious grant; for the jury muff not be in/ 
tended to give a falfe. verdiCt, and fu£*h con- 
itruCtion cannot be made of the allegation, as 
muff neceffarily falfify the verdict. 

In debt for not fetting out tithes, nil debet g.l. e. *89* 
is the general iffue to bring the matter in 
queffion. 

In general, where the aCtion of debt is not 5 com. Dig. 
founded upon a bond, or other deed, the plea 
is good, in all cafes, where nothing is due at 
the time of the aCtion. 


E e a 


(II.) Of 



t 420 ] 


(II.) Of the General Issue in Crimi¬ 
nal Proceedings. 


{a.) Of the Plea of Not Guilty. 


L. Hawk. B. 2 . 
<.. 3 S. 2 V. 563 . 



* This furcly 
does not mean 


T II F. form of the general iffue is, in ca 
pital cafes, <c That lie (the priloner) is 
" not.in any wife guijty thereof, and of this, 
“ for good and ill, he puts himfelf upon the 
<c country.” 

The general iffue is pleadable in capital 
cafes, together with any other plea in bar, or 
abatement, which is not repugnant to it, and 
it may alfo be pleaded even alter inch plea 
found againft a defendant *. 


alter the general ifTuft pleaded, V. FIav\k. B. 2 . c. 23 . f. 28 . & 137 . 

The plea of the general ifiue in criminal 
proceedings puts all the merits in iliiie, con¬ 
trary to what it doth in civil piocct dings. 
As for inftance, fan affault dewrjue may be 
given in evidence on the general iffue upon an 
indictment, but not in an action. 

If an indictment be for felony at one day, 
and the evidence be of felony at another da}, 
yet the jury may find generally againlt the 
prifoner; for the queftion is jjoc when the 
fact was done, but whether it was done or 
not; and the jury fworn ad verilatem dicen- 
dam , muff find the faCt, which, wljcnfoever it 
was done, deferves the fame punifhmenr. 
c. l. f. :.6s. Brit if the jury give a general verdict, 

-In re? 61 ' w ^ ere fc]on y ^ proved at another day than 
3 i“ii. 230. J that 


L. Hawk. 

2 V. 619 . f. 44 . 


^ Hawk. P. C. 

43v 

I Salk. 28S. 

Hal. P. C. 
J 79 , 791 . 

3 JnfL 230 . 
i Hal. P. C. 
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that laid in the indictment, there the party * 
may falfify, for fo far as any record is incon¬ 
el ufive and undeterminate, fo far you may 
falfify, for thereby you do not falfify the de¬ 
terminations of the law, which in all laws 


ought to be lacred and inviolable. 


i xm muii not 
be underftood 
the paicy to the 
indidmeut, but 
his feoffee or 
leflee, uho 
might otherwlfo 
be materially in¬ 
jured is refped 
to the operation of the forfeiture. 


Now if a felony is allcdged at fuch a day, c. l. e.zGS, 
and found to be done, it does not follow that 
it was done at the day; forj^done at another 
dav, yet the verdict and determination of the 
law ought to be perfectly the fame; fo that 
the time when the felony was done is not eje-*, 
termined and adjufted.; and, as to tl^.t, the 
record is inconclufive, and fo far a man is 
at liberty to make his proofs, becaufe the 
right owner thereby preferves his own pro¬ 
perty, and doth not invalidate the determina¬ 
tion of the law, for what how comes into 
proof was before undetermined; but if the 
time when the fait was committed were found 
by the jury, all peifons are concluded, and a 
forfeiture mu ft relate thereto. 

If the indictment lays the felony at cue place, i SaikAss. 
and the evidence proves the fad done at ana- 2 ^ ] ; 
ther place in the Jame county, this will maintain 1 ’" 9 " 
the indidment; for all criminal matters were 
anciently tried in their proper lect, as all local 
aCtions were in the county courts but tranfi - 
tory aCtions, where time, or place, is not mate¬ 
rial to the offence of the contract, or injury, 
arc triable any where. In fuch cafes, the * 
party was fuppofed to have goods within the 
jurifdiCtion whereby he might be fummoned. 

As to criminal proceedings, all commifllons G> l. e. 263, 
of Oyer and ftenniner are made after the policy 
cf the old law, according to the ancient jurifi* 

E e 3 diCtion 
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vniefs enabled didtion of the leet, and therefore courts con-: 
fo to do, by .idi ftiiuted by fuch commiflions, cannot try any 

ot parliament, as , ' , r „ - r c , 1 1 

hath been do ic thing where the tact ariies out of the county , 

(vide the Book of courts ) but may try all fadU 
within the fame county , for the place is but an 
immaterial circumUange. 

As, time and place are immaterial circum¬ 
stances, fo are alfo the infiruments wherewith 
the felony is committed ; and therefore, if the 
indictment be fo;-lolling with a dagger, and the 
evidence prove a killing with a fword, rapier, 
hook, hatchet, bill, or any like weapon , with 
which a wound may be made; fo if the in-, 
didlmev r be for killing, with one fort of poi- 
fon, and the evidence proves a killing with 
anotiiei fort of poil'on, fuch evidence maintains 
the indictment, becaufe the proof of the instru¬ 
ment wherewith the fact is done, is not abfo- 
lutely neceffary to the proof of the fait itfelf. 
On an indictment for murder, felf-defence 
ought to be given in evidence, and not 
pleaded, becaufe nothing can juftify one pri¬ 
vate man’s killing another. 

But if a man be indicted for poifoning , and 
the proof be' of flabbing , this evidence doth 
not maintain the indidtment, becaufe the proof 
is of a diflindt and different fadt, and a diftindl 
and different fort of death ; for the death that 
rrifes from outward violence, cannot be in¬ 
tended to be the lame, with that which arifes 
from an inward application; as a murder or 
homicide occafioned by* an inftrument, and 
death occafioned by poifon, are of different 
kinds, and if the indidtment ftates one kind, 
and the proof is of another kind, the fadt 
proved is different from what is alledged; 
in other words, jt does ppt fupport the in- 

didtmenc. 
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diet men t, &c, Fafts differ where the a ft ions 
differ, as the aft of adminift ering pofon, and 
the aft of ft abbing, are plainly diftindt atlions 
in the adtor; but the aft of adminijl ering peijon 
is the fame, whether the party gave henbane 
or arfenic; fo the aft of Jlriking is the fame, . 
whether with a i word or with a dagger , aijd fo 
thefe are not diftindt fafts. 

Indictment that y/. gave the mortal blow, ’-hj.p. c, 
that B. C. and D. were prefer.:* 'c & abbettantes , aHaw^’p. c. 
and the evidence is that B. gave the mortal 437- 
blow, and that A. C. and D. were prefentes & 9 (v. 6 ^ 1 '°°* 
abbettantes , this maintains the indictment 
for when all are prefeat, they are alVmur- 3 Mod. m. 
derers, equally the fame as if they themfelvcs aHj,,p ’ c ' 292 ' 
had actually truck ; 1b all are reckoned to 
have truck, and he that adtually gave the 
blow, is but the intrument to the nt. 

But if two perfons are indifted as prinei- c. l, e. 271. 
pals, and the evidence proves one acceffary , 
he mut be difeharged upon the indidtmenr, 
becaufe he is not proved to have done the fait, 
which is the crime laid in the indictment, but 
to have abetted the doing of it; and this *dif- 
tination was firt taken, when, tlie intent to 
murder was not adjudged to be murder, as it 
had formerly been held, unlefs the aft actually 
followed, for anciently the intent to murder 
made the crime, as it doth this day in treafon , 
where there cannot be any accclfaries. 

Formerly, if a woman was indidted for mu’s P- c. 
killing her baftard-child. the evidence re- l66 ‘ 
quired was, that flie adtually killed it, other- 
wife the murder was not pofitiyely proved, for 
the child being dead, was not pofitive evi¬ 
dence that the mother killed it; as in mat¬ 
ters of life they required fuch evidence of the 
fact being committed, that the contrary could 

E e 4 not 
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not be fuppofed 3 whereas in this cafe, the child 
might have been ftill-born 3 but becaule mo - 
thcis, to cover their fhame, ufed to kill their 
baitard children, now by the 21 Jac. 1. cap, 
27. the very endeavouring to conceal the death 
of the bafiard-child, is evidence of murder, 
unlefs Ihe can contradict it by proof, and 
prove, at leafl by one witnefs, that the child 
was Hill-born. 

If a man be m'hded on the ftatute of tab¬ 
bing, 1 Jac. 1. c. 8. and die evidence is, that 
the dead perfon ftruck firft, whereby he is cut 
-of the ftatute, yet this will maintain a general 
indidryent for man-Jlciughter, as this is an in- 
didment at common law, as well as by the 
ftatute, and though the prifoner proves him- 
lell out of the ftatute, yet he is not out of tie* 
charge in the indidment. 

If upon an indictment for murder, it be 
proved that words arofe upon a ptevocation, 
and there is proof of the fad without the cir- 
cumllances vf malice alledgcd in the indid¬ 
ment, the jury may find him guilty or man- 
jlaughter , winch is alledged in the indidment, 
without the aggravation of malice, which makes 
it murder. 

Indidment for murder ex malitia prmcogi- 
tata, and the evidence is of killing without 
provocation 3 the killing an officer j or that the. 
party was committing an unlawful ad, and 
that death enfued to fomebody, upon that 
adion 3 if the ad was deliberate, and tended 
to the perfonal hurt of any one, this is proof 
of murder, for in thel'e cafes, the law implies 
the circumflancc of malice 3 this implication 
of law, is for the defence of its officers and of 
mankind; for all malice is a fecret quality 
pf the mind, and it is the fad only appears. 
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and is able to be brought to proof, and it is 
from the circumflance of fad that a man muff 
colled the offence of the mind j now when 
one man kill-; another, that is prima facie fo 
•il-natured and bloody an adion, that it is 
p'-eilime' 1 ro be malicious, and therefore the 
ofFendei, to cover himfelf from the fuppofi- 
iion for the law has made in t< adernefs to 
mm kind, muff fhetv "To me provocation, or 
f .me itciide'-'T excel- of fad:, and if he 
an not thus Oiollih nr rxcufe die ad; an, the 
ppofition of law remains, and I ~ ought to 
. c punifbeil with death — 

To f he very great h< mt of our law^-in ( ales 2L.Hawk.60? 
'• life, no evidence i& m be given againfl a 
iloner but in his pjefenre. 

Vide mfm, V/hat ev\l >u, maintains an in- 

b r 
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(l>.) Of the Number of Witnefles required , 

fol, § 2 . 1 

u. 363. §.129. gY the common law no certain number of 

witnefles wae required upon the indictment, 
or trial of any crime whatever. 

Id. 363.5130. By 1 Edw. 6. c. 12.- no proceedings (hall be 

had for any treafon. unlefs the offender fhall 
be accufcd by two witnefles, or fhall volunta¬ 
rily con'fefs his guilt. 

ii. 36^. *• j..By 5 & 6 Edw. 6. c. 11. no proceedings 

fliall beftiad for any treafon, not concerning 
the coin, &c. unlefs the offender be th< reof 
accufed by two lawful accufers in perlon, upon 
his arraignment; unlefs he fhall, without vio¬ 
lence, confefs the lame. 

jtid 602.52. T«hefe ft mites are not repealed by 1 & 1 

Phil. & Alary, c. io, 11. which require that 
all trials of ti eafon ffould be according to the 
common law. 

]d.6oj. In high treafons, not concernin'- the coin, 

therefore, two witnefles to tne cwut act, or 
one witnefs to oije, and another witnels to an 
overt aft of the fame kind of trealbn, or to a 
material circumftamc to prove it, were always 
required. 

jb‘4, And now by 7 Will. 3. r. 3. no perfon 

fhall be indifted, tried, or attainted of high 
treafon, whereby corruption of blood enfues, 
‘or of the mifprifion thereof, but upon the 
oaths of two lawful witnefles, either both of 
them to the fame overt-aft, or one of them to 
one, and the other of them to another overt 
aS of the fame treafon, unlefs 'the party 
fhall voluntarily confels the lame in open 
court , 


4. 


One 
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One witnefs to one diflinft kind oftreafon, 2L.Hwk.603. 
and another to another diftinft kind of treafon, § 2 * 
are not two fufficient witneifes within die 
meaning of the aft. 

A collateral faft not tending to the proof ibid. Note .a 
of the overt afts may be proved by one wit- mar & in » 
pefs. 


(r.) Whether 
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VldeaL.Hawk. (V.) 
604, v 7 


Whether Confeflions may be given in 

Evidence. 


11 


ibid. 


Ibid. (N) 1 . 


ibid. 


Ibid. (N) 2. 


Ibid. 


L. H iwk. 2. 

V. 604. (N.) 1. 


Ibid. (N.) 2. 


T HE defendant’s? confeifton, whether taken 
before a magiftrate on examination, or 
made to private peiiunsbn dilcourfe, has al¬ 
ways been adm-\(ft,ble againft the party con- 
felling, but not againft others. But vide Jupra 
et injra, cent, per fiat, in cafes of high treafon, 
'-where corruption of blood enfues, and mif- 
prifion«*pf fuch treafon., 

If the confeifton be reduced to writing, 
the identity of it muft be proved, before it 
can be read. 

Viva voce evidence cannot be given of a 
confeifton reduced to writing. 

A confeffion obtained by the flatteries of 
hope, or by the imprefftons of /ear, is not 
admifftblc. 

But any fabis which are difeovered in 
conference of even an extorted confeifton, 
may be giveft ip evidence. 

As the fubjeft of confefiion is of great im¬ 
portance, I jfhall enlarge a little upon the 
fame. The reafon why the identity of exa¬ 
minations muft be proved at the trial, is, be- 
caufe a confeifton, being the ftrongeft proof 
of guilt, requires the higheft authenticity. 
O. B. 1785. p. 861. and this confeifton muft 
be proved to have been without menace or 
undue terror. 2 Hale , 285. 

The human mind under the prcfllire of 
calamity is eafily feduced; and is liable, in the 
alarms of danger, to acknowledge indiicrimi- 
nately, a falfehood, or a truth, as different 

agita- 
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agitations may prevail. A confeffion, there¬ 
fore, whether made upon an official examina¬ 
tion, or in difcourfe with private perfons, 
which is obtained from a defendant, either by 
the flattery of hope, or the impreffion of fear, 
however flightly the enqotion may be im- videO?B.i 7 ss. 
planted, is not admiffible evidence; for the p-3 S7> 
law will not fuffer a Driffww^to be made the 
deluded inftrument of his owy conviction.— 

But if any faCts arife in coulequence of even 
fuch a confeffion, rhey may be given in evi¬ 
dence ; becaule they mult ever be immutably 
the fame, whether the confeffion which dif- 
clofes them be true or* falfe; and juffice can- o. b. jyS;. 
not fuffer by their admiffion. p ‘ 86l ‘ 

The truth of thefe contingent fatffs, how- vide o. b. i 7S4. 
ever, muff be proved independently of, and j^ ofs ’ s 
not connected with, or exp ained by the con- * ld. jelF, 1781* 
veifation or confeffion from which they are 
derived. 

An able drown lawyer hath favored me with 
the following oblei vation : 

“ The evidence of a confeffion is not ad- 
“ miffible, if obtained under 3 promi’fe of 
“ favor, or by threats, fo as* to create either 
“ hope , or fear in the mind of'the prifoner: 

“ but it is with this exception, that although 
tc the confeffion is not admiffible, yet the facts 
(t ariling out of the confeffion are admitted : 

For example, A. under promife of favor, 

“ confeffes that he ffole B.’s watch, and pawn- . 
u ed it with C. In’confequence of this con- 
felffon, application is made to C. the 
“ pawnbroker, who is afterwards called as a 
witnefs, and proves that he received the 
{( watch fiom A A 


No confeffion of high treafon, unlefs ir.Hiv.k.61.4, 
made in open court , purfuant to 7 Will . 3. ^ N ‘ ; h 





i L.Hawk. 604* 

§ 4 .(N.)3. 


Ibid* (N.) 3* 


Ifl* r * 
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(vide fupra.) is fufficient to authorife a con-* 
vision. 

But a confeflion of high treafon, before a 
magiftrate upon examination, purfuant to the 
ftatutes of Edward the Sixth, (vide Jupra.) 
may be given in evidence on the trial by two 
witnfcfies, for any other purpofe than to prove 
the overt-a<fh 'aid m .the indidtment. 

The confe^on in open court required by 
7 Will. 3. (Vide fupra.) is determined to mean 
upon -the arraignment of the party. 

A confeflion mult be taken together, and 
not by parcels. 


W Of 
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(d.) Of Depofitions, 


'T'HE examination of ..an informer, taken iL.rfiwk. 

on oath in purliiance ^the ftatittes of 
Philip & Mary , and by him, may 

be given in evidence, on proof'd its identity, 
and that the deponent is dead, lick, unable to 
travel, or kept out of the way by the procure¬ 
ment of the prifoner. 

This fhews the propriety and juftice of per¬ 
mitting a prifoner by himfelf, or cdunfel to 
crofs-cxamine any witnefs produced againll 
him, before the magiltrate, thougli fome 
jultices have ftrenuoufly contended again!! the 


righr. 

A precedent may be feen in L. Hawk, of r«i. ; .v. Co 
fuch an examination being read, upon evidence * 
that the examinant had been fpirited away, 
though it did not appear to have been done 
by the prifoner, or by ns procurement.. 

In petit treafons thefe demolitions are not ibij. 
Aifficient to convid, if the examinant be living, 
although he is unable to travel, ’or kept away 
by the procurement of the prifoner. 

Oath that the profecutor has vainly endea- 6c?. §7 
voured to produce the examinant, is not luffi- 
cient to authorize the reading of the examina¬ 


tions. 

Depofitions taken fuper vifum corporis, can- w. 4 
not be read in evidence on an appeal for the 
fame death. 


00 Uth 



V. L. Hawk, 
V, 605. f. 9. 


Ibid. 




v. ibid. r. 10. 


Ib'd. f. 1I. 


V. Id. f. 12. 

0 


Ibid. f. 13. 


• (<?.) Under what Ctrcumftances Depofitions 
were formerly admitted to be read in Evi¬ 
dence. 

may be read in favour 
icw a variance between 
id the evidence given 

viva voce. 

Where a witnefs at one trial varies from his 
own evidence at another, luch variance may 
be giv&i in evidence,‘to invalidate his tefti- 
mony at the fecond trial. 

Querc if examinations taken before magis¬ 
trates, upon any other offence than treafon or 
felony , can be read in evidence on the trial ? 

The written information of a witnefs, joined 
to another witnefs viva voce t are not two legal 
witnefles in high-trealon within 7 "Will. 3. 

Ekiere if the evidence of a witnefs on one 
trial can, on the death of fuch witnefs, be 
made ufe of againfl a defendant on another 
trial ? «. 

I fhould fuppole not, becaufe the party has 
not the benefit of a crofs-examination. 

Depofitions taken in a fait of a different 
nature, and before a different kind ofjurif- 
diftion, to that which is to try the caufe, can¬ 
not be read in evidence. 


r'XAMIN^TVONS 
of a prifio^er, to 1! 
fuch examinations, ai 


CD Of 
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(/.) Of hcarjay Evidence in Criminal Pro- v. 2 l. Hawk 


cee dings. 


6oG# f. 14. 


A 


H E ARSAY can only 2 be made ufe t of by ibid, f, 15, 
way of inducement or jmflration to what 
is properly evidence? rk *”V,. 

But what the prifoner hri been heard tom 6:7. 
fay, may be given in evidence againft him. 

What a witnel's has been heard to 'fay may^id. 
be given in evidence, either to invalidate c.- 
confirm the teltimony he gives in court. 

J O 0 % 

And the prifoner may give in evidence I! ^. (N:) 
what he lias been heard to fay, from the 
mouths of the witnefies produced againft 
him. 


Vo l. I* F f (gj Of 
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(g.) Of Similitude of Hands. 

t 1 , Hawk. 607# glMILITUDE of liands is not legal evi- 
,5, ' dence in any^criminal cafe, 

ibid. (N.) Papers in tht, ^ifoner’s hand writing, and 

found in his } -sr*&y be read in evi¬ 

dence againft hirtu 


(<&.) Whether 
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(h.) JVbsiher Hufband and Wife can be 
Evidence for or againft each other. r '' 

U • 


'J'HE 

the 


1 Y cannot give evide/a| for one ano- 2 l. Hawk, 
ler in any caft^ antf ularly the one 6 ° 7, f ‘ l6 ’ 
flull not be admitted to give evidence againft 
the otherj nor fhall the examinations of the 
one be read againft the other. 

In cafes oi evident neccffity, there may be v. idem. 60S. 
exceptions to this general rule. „ 

fthiere whether hufband and wife may not v.id. 6o*s.(N.} 
be admitted to give evidence in high treajon , 
againft each other. 


Where a hufband or wife may be colla- ibid. (N.) 
terally a Hefted by their giving evidence agtfinft 
others, their teflimony fhall be waived. 


Ff a 


(i.) F/4 
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* L. Hawk. 
6 c 3 . (N.) 

Id. 6 o 3 . f. 17. 

Id. f. 18. 

Idem. CoS, 609. 

Id. 609. (N.) 

* 

jbid. 


( ; .) What other Perfons are not excufed from 
' __ being Witnejfes . 

<4 



from being a witnefs. 


A judge or juror may be a witneft j but 
they fhould not afterwards be concerned in 
the caufe. 

An accomplice who hath confefied himfelf 
guilty of the crime, if not indided, may be 
a witnefs on the trial of his confederates. 

Accomplices indided, are good witnefles for 
the King , until cpnvided. 

But the uncorroborated teftimony of an 
accomplice is not fufficient to convid a 
priloner. 

It is in the diferetion of the judge either 
to receive the evidence of an accomplice firft, 
or to poftpone it until fome fair and unpol¬ 
luted evidence be given. But the judges 
differ in their practice upon this point. 


(*•) Of 
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(i.) Of other Matters reflecting Witneffe; 

/ \ 

A D " , an .informat : ?11,inft aL.VZawk.639. 

whom no evidence iv' _ given," may be 
fworn as a witnefs fjv others. ^ 

A conviction, and il fortiori, an attainder id. f. i S . 
of trealon, felony, piracy, praemunire, per¬ 
jury, forgery on 5 Eliz. attaint, confpiracy, 
or any crime for which an infamous punifli- 
ment is inflided, is a good caufe of ex¬ 
ception again ft a witnefs while it'continues 
in force. 

One attainted of any forgery cannot be a ibid, (n.) 
witnefs. 

But it is the infamy of the crime, anc] not ibid, 
any particular fpecies of piiniftiment, which 
deftroys the competency. 

No fuch convidion or judgment can be u. 609. f.201 
made ufe of to this purpofe, unlefs the record 
be adually produced in court. 

A witnefs ftiall not be aikej any qtieftion, ibid, 
the anfwer to which might ^accufe him of a 
crime. 

The credit of a witnefs is only to be ini- id. 609, Cic, 
peached by general accounts of his charader 
and reputation. 

Witnefles are riot permitted to give evi- id. 6 c 9 . f. 20. 
dence of their own jnfamy or turpitude. * lN,) 

Outlawry in a perfonal adion is not a good i^ 6i«- f- »*♦ 
exception to a witnefs. 

A perfon convided of felony, and admitted ibid, 
to clergy;, is thereby re-enabled to be a 
witnefs. 

F f 3 


A 



2 T,, Hmvfe. 
610. h 22. 

Ibid. 

Id. 6io. f. 23. 

Ibid. f. 24. 

Ibid. 

Ibid. 

Id. 6io, 611. 

Id. 6j I. 

Id. fill. f. 24. 

M.611. (N.) 
nurg. 
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A pardon of treafon or felony reftores the 
objed of it to his credit. 

^Uf.re, if a pardon will not remove dil¬ 
ability in all cafes, where the difability is only 
a, wnfequence of the convidion, and not an 
^xphTs part of the judgment. 

A GOiiv'ifftuv'- v of perjury doth not dilable 
a man from njaKing an affidavit in rela¬ 
tion to the ii regularity oT a judgment, tied 
qu. ? 

It is a good exception to a witnefs that 
he is either to be a gainer or Iqfer by the 
’"event of the caufc, whether fuel) advantage 
bp dired, and immediate, or conlequential 
only. 

Bail for a defendant cannot be evidence 
for him without confent. 

The borrower of money upon an ufurions 
contfad is not a competent witnefs ’till he 
has repaid the money. (Vide Id. b. 1. p. 

533 ■ f - 27.) 

A man who has been fraudulently de¬ 
luded 10 fign a note, is not a competent 
witnefs'on an information for the cheat. 

A perfon who/e property may be pieju- 
diced by a forgery, is no evidence to prove 
it. 

He againft whom a verdid is given can¬ 
not be a witnefs to prove perjury in the 
evidence, tied qu . if be has fathfied the 
judgment. 

A perfon whofe fignature is forged may 
be made a competent witnefs to prove the 
forgery, by being releafed from the pay¬ 
ment. 

And if the liabili'y to fay be not imme¬ 
diate, or apparent on the face of the in- 

flrument 
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ftrument forged, the perfon whofe name is 
forged, is competent to prove the forgery. 

Yet if fuch a perfon upon the voir dire, 2L.Mwk.6n. 
conceive himjelf liable to pay y it is a good Notes in msr e<n* 
obje&ion to his competency. 

in an indictment for affault and battery, Ibid * 
the party injured is competent f o prc^b the * 
offence, notwithftanding he may allh bring 
his action for it. • • 

It is not any objection to a witnefs "that id. 611.625; 
he hath maintenance from the King} for 
every one may maintain his own witReffes. 

Nor is it an objection to the competency Ib ‘ J * 
of a witnefs, that he hath received a reward 
for having made a difeovery of thfi crime to 
be proved againft the prifoner. 

A promife of a pardon or other reward, Ibid * 
on condition of giving evidence, will not 
deftroy the competency of* a witnefs, unlefs 
it appears that he has contracted to go be¬ 
yond the truth in confequence of it. Scd 
qu.? It niuft at lcaft go very much to his 
credit. ^ 

An unbeliever was anciently thought in- 
competent to take an oatly. but now any 
perjon may be admitted to give evidence, 
unlefs it appear that he hath not any idea of 
Cod and religion. 

A Gentoo has been admitted to be fworn ibid. (N.) (>. 
according to the ceremonies of his religion 
in a civil cauje . 

A Mahomedan Jias been fworn on the ibid. 

Koran . 

Jews are conftantly admitted in all caujes im«u 
to fwear upon the Old Teftament} and ac¬ 
cording to the true ceremony, with their heads 
covered , 


F f 4 


A Co- 



2 L. Hawk* 
to j 2. (N.) 6, 


Ibid. 
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A Covenanter is admitted to take an 
oath under the ceremony 0/ holding up his 
hand. 

By 7 &: 8 Will. 3. r. 34. the affirmation 
of a Quaker is not admiffible in a criminal 
cafe., 

c.ifirii, a !d. v. A Qj'ffiosr cannot be witnels in an appeal, 
Bambr'ukp h. n0r can h' ls affiilirhuion be read on a motion 

ii S4 . for an information for a nuldemeanor. 

Rex V. Wych, T. 4 G. 1 . Stra. 872. 

Rex v. Beii, p. Nor on a motion for an attachment, unlefs 

a i G. 2. Andr. j /• < A _ 

by content. 

Rexv. Gardiner, But if defendant is a Quaker, his affirma- 

ahia' i 3 ii 7 t l on ma y t toe read to exculpate himfelf; but 

a Quaker’s collateral evidence in exculpation 
of a third perfon, when the Quaker is not 
charged, ffiall not be read. 

Oliver v. Law- And if a rule is made to anfvver the 

rencr, h. 6G. m attcrs j n his affirmation, it flaall be dif- 

2. Stra. 940* , , 

charged. 

A Quaker’s affirmation is good to prove 
the fervice of a rule to ffiew caule why an 
appointment of overfeers ffiould not be 
quaffied, for it is not a criminal profecution, 
though on the urpwn fide, and the rule in the 
King’s name. . 

Want of diferetion is a good objection 
againft the competency of a witnefs. 

But it has been lately decided, that where 


l\cx v. Turner, 
II. 1SG.2. 
istia. 1219. 


?. L. Hawk 
( jiz . f. 27. 


Ibid. f. 2;. (N\) 


IUJ. f.28. 


id. r. 28. 

m marg, 


an infant ap rears to have diferetion , he may 
be fworn, although he is within the age of 
Jeven years. 

It is no exception to a witnefs, that he is 
an alien, a villein, or bondman. 

A man deaf and dumb, with whom com¬ 
munication can he wade ly weans of'figns, &c. 
ha., been admitted to give evidence in a 
criminal cale. 

By 
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By the common law, the witnefles for the i L.H»wk. f. 29. 
King were always required to be upon oath 
in all cafes , but witnefles for the defendant, 

'except in an appeal, or in mifdemeanors, were 
never fworn. 

But by 1 Ann. c. 9. witnefles for the id. 613,. 
defendant fhall be fworn, !ind giw ihch .evi¬ 
dence in fucli manner as witnefles for the 
crown do. 

A peer mo ft be fworn in a criminal cafe. id. (N.) 7. 

It is not fufficient for a witnefs to fay id. <>13. (N.)s. 
he thinks or pcrfuades himfelf, for the "court 
muft give judgment upon unequivocal evi¬ 
dence. • , t 

The court will indulge a prifoner by exa- ibid, 
ming his witnefles apart. 

A prifoner cannot call witnefles to dif- ibid, 
prove what his own witnefles have fworn. 

A witnefs cannot read his evidence, but ibid, 
lie may look at his notes (taken at the time 
of the fa A) ,to refrelh his memory. 

In mifdemcanors the defendant may, by id. 613. r. 3 c. 
the common law, take out fubposnas for 4 irs 
witnefles, of courfe. 

In capital cafes he hath myfighr, by the ibid, 
common law, to fuhpcenas without a Ipecial 
order of the court. 

But by 7 Will. 3. c. 3. all perfons indided ibid, 
for any high treafon, whereby any corruption 
of blood may enl'ue, fhall have the like pro- 
cels, as is ufually granted to compel the 
witnefles a^ainft them.* 

Since 1 Ann. (vide Jupra.) it feems that w > 6i 3» 
procefs may be taken out againft witnefles, 
lor the defendant in all cafes whatfoever. 

The court before whom the plea of not Id> 6l i‘- ) »• 

guilty is to be tried, may iflue compulfory 
procels to bring in the witnefles. 


The 
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$ L.Hawk. 614. 

(N.) 9. 


Idem. 614. 


The ufual way is for the juftices or coro¬ 
ner, on the examination, to bind them over, 

U’-L. 

A witnefs in execution for debt, may be 
brought up to give evidence upon a habeas 
corpus. 


(/,) What 
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(I) irhat Evidence maintains an In-- 

dUhnent. 

* 

W HERE a perfon is indided upon rt2L.Hjwk.6j4. 

Jiatute , and the evidence doth not bring L 3 1 * & is 6 - 
the cafe within the Ratine, but yet proves 
the offence in the indidment, as it is a*n of¬ 
fence at the common law, the defendant may 
be found guilty at common law , apd the „ 
words contra form am Jlatuti rejected as fur- 
plufage. 

A prifoner cannot be found guilty as prin- ibid. & 464, 
cipal upon evidence, which only proves him 
to have been acccjfary before the fall. * 

The day laid is not material upon evi- u. 614. c 32+ 
dencc: the defendant may be convided on 
evidence of the fad at any other day, either 
before or after that which is laid. 

But the offence muff be played to llave ilia, 
happened before the time whence indidment 
was preferred. • 

According to the evidence given, the jury ibid. f. 33. 
may cither find generally guilty, or they may 
find the particular time when the fad was 
committed, &c. 

Where the time proved varies from that u. t 
laid in the indidment or appeal, the jury 
may either find the defendant guilty generally, 
in which cafe a forfeiture fliall relate to the 
lime laid, ’till the verdid be falfified by the 
party intereffed (as it may be in this refped, 

'hough not as to the point of the offence) 

or 



4 


t L. Hawk, 
615. (. 34. 

Ibid* 



2 L. Ifawk. 6 t? 


Ibid, 


Ibid. 


ibid. 
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or they riiay fpecially find him guilty oil 
the day on which the fad is proved, whe¬ 
ther before or after the day laid in the 
indidment or appeal, in which cafe the for¬ 
feiture fhall relate to the day I'o fpecially 
fopnd. 

Tfpe place where* the offence is laid to be 
committed is material ; the lead variation in 
the evidence of it is fatal. 

But a place laid only for a venue is no way 
material upon evidence. 

Evidence muff be given that the crime 
was committed in the lame county , as laid in 
the indidment. 

I conceive that where a horfe, Idc. is ftolen 
in one county, and found in the pofleflion 
of the prifoner in another county, the offender 
may be indicted in the latter county, and 
evidence of the! property being in his pof- 
feflion in that county, will maintain the in¬ 
didment. 

After a crime hath been proved in the 
laid , evidence may be given of fads 
in another county. 

In treafohs where a levying of war is an 
overt act of the treafon, and it is proved in 
the county laid by one witnefs , evidence of 
levying war in another county may be proved 
by another witnefs. 

But where the levying of war is the trea¬ 
fon for which the party is indided, it 
nuift be proved in t,he county where it is 
laid. 

The levying of war cannot at this day 
be given in evidence as an overt-adl } but 
only in the county in which it is laid, unlefs 
it tend to prove ionic other overt-ad that is 
laid. 


For 
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For by 7 Will. 3. c. 3. no evidence fhall sfcH»wk.6is. 
be given of any overt-aft, not laid in jhe 
indiftment. 

No evidence fhall be admitted in high Id * 6l 5 » 6l6 ‘ 
treafbn, but what is immediately relevant 
to the overt-aft laid in the indiftment; and • 
no other evidence tending to prove the 
fame fpecies of treafon as is laid, fhall be 
given. 

But every thing incidental to the overt- Ibid * 6 ‘ s - 
aft laid, may be given in evidence; as # where 
the treafon is the Kings death , and the overt- 
aft, a confult and agreement for ajfajfination ; 
here a lift of the cor’fpirators may be given# 
in evidence. 

So alfo in comparing the King's death, and ibid, 
letters to that purpofe, the purport of which 
only are laid, the particular Jettcrs tending to 
prove the overt-aft may be read. ’ 

Where feveral overt-afts of treafon are idem.<v6.f. 35. 
laid, proof of any one of them is fufficient. 

Where an inftrument fecundum tenorem fe- id. f. 36. 
quentem is let out in an indiftment, any, ihe 
leaft variance between the inftr’rrfient recited, 
and that given in evidence, is»fatal. 

But where the fubftance only* is fet forth, ibid, 
it is fufficient if the fenfe of what is fo fet 
forth be proved. 

Evidence that the defendant faid fo and fo, i b > d * 
is no evidence, for the court muft know 
the words to judge of their force and effeft. , 

In homicide the mftramental caufe of the id. 617. r. 37. 
death need not be fpecifically proved. Evi¬ 
dence that the party died by the fame kind 
of death as .that laid is fufficient. 

Where a variance between the evidence id. f. 38. 
and the indiftment is fatal as to the principal, 
it is equally fatal as to the accelfary. 


If 
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aL.Hawk.617. If feveral are indicted, and fome charg¬ 
es 1 ed, as principals, and others as abettors, 

evidence that thole who are charged as abet¬ 
tors did the faft> will maintain the indict¬ 
ment. 

u : i.Lap. If one be indicted as acceflary to two, 

and vpon evidence’ he appear to have been 
acceflary to, one of them only, yet he lhall 
be found guilty. 

H6jS. f. 4 r. If a perlon be indicted of murder, <?.v 

malitia precogitata , and only malice implied 
by law be proved, yet he (hall be found 
guilty. 

laid. , Where an indictment lets forth the fpe- 

cial matter from which the law implies ma¬ 
lice, a variation in the evidence as to the 
circumflance is immaterial. 

j1.61S.L4:. Violent prefumption from plain circum- 

ftavices, is in fomc cafes taken for full proof 
as where a man is (tabbed in an houie, and 
another runs out with a bloody .knife in his 
hand, and no one elfe is in the houfe at the 



Id. f.43. 


ibid. 


tirrre: 

Probable* prefumption may be of fome 
weightj but \fight prefumption ought not to 
be regarded at all. 

By 11 Jac . 1. c. 27. if any woman be 
delivered of a child, (which if born alive 
would be a baltard) and endeavour to con¬ 
ceal by drowning, &c. whether it were born 
alive or not, fuch endeavour lhall be evi¬ 
dence of murder, unlefs *the mother can prove 
by one witnefs that the child was born dead. 
As to the form of the indictment, vide 2 L. 
Hawk. 618. f. 43. 

The ftatute does not create any new offence, 
but only makes fuch concealment an undeni¬ 
able evidence of murder. 

3 But 
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But it is ufual for the court to expert aL.Hjwk. 6r9. 
evidence that the child was born alive, &c. 

On an indiftment on a penal (brute, 'a ibid, 
defendant may give in evidence any exception 
in his favour in the body, or the provifo of 
the aft. 

But he cannot give in evidence any claufe ibid, 
of exemption in a later ftatute; but ought 
to plead it. 

The very bed evidence that the nature ibid. £4*. 
of the thing will bear, mud in all cafes be 
given. 

A copy of a record is admitted where the ibid, 
record itfelf cannot be had, but a copy of a 
copy is not admidible. 

In murder , the declarations of the deceafed, ibid. f.46. 
after the mortal wound given, and while he 
is fenfible of approaching didolution, may 
be given in evidence. 

On an indictment for clipping and conn- id. 619. f. 47, 
terfeiting the King’s coin, it is not neceflary 
to prove it the King’s coin by proclamation; 
but, as a quedion of faft, it mud be le|r 
the jury upon all the circumftanc'tsT and if 
it be not commonly known, thp mod that 
can be expefted is, that the indenture of the 
officers of the Mint ihould be produced to 
prove the currency of it. 

But on an indiftment for the counterfeit- id. 620.1.48. 
ing, clipping or diminifhing foreign coin on 
the fird of Mary, ch. 6 . or the 5 th or 
18th of Eliz. for high, treafon, a proclama¬ 
tion with a proclamation writ under the 
great feal, feems neceflary to be produced. 


ID.] (a.) Of 
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[D.] (a.) Of a Demurrer to Evidence, 
and other Demurrers, &c. at Nisi Prius. 


b.n. p. iij. T F the plaintiff or defendant give in evi- 

Co* Lit. 72 i 2• M. 1 f | • • 

5 Co. 104. a. dence matter or record, or writings, 01 
» r. 5 Co. 104. parol * evidence on which a doubt in law 
vid/infrl.’ arifes, the other fide may demur to the evi¬ 
dence ; otherwife if there be a doubt, whether 


the fa‘d be well proved, for the jury may find 
5 Co. 104. it on their own knowledge. He that demurs 
Aieyn, to evidence admits it,to be true, and if the 

matter of fad be uncertainly alledged, or it 
be doubtful whether it be true or not, becaufc 


offered to be proved only by prefumptions 
and probabilities, and the other party will 
demur thereupon, fo that the truth of the fad 
as well as the validity of evidence be referred 
to the court; he that alledg^s this matte? 
cannot join in demurrer, but ought to pray 
jttdgment of the court, that his adverfary 
may not 'he admitted to his demurrer, unlefs 
he will confslg the matter of fad to be true; 
and if he cfp hot fo do, but join in demurrer, 
he has likewife mifbehaved, and the court 


Terry v. Weft- 
snore, at M*iid- 
itone, 1682, 
per Pemberton 
Cb. J. 

Co. L. 72. 


cannot proceed to judgment, but a venire 
de novo fhall go. 

WI lere there is a demurrer to evidence, 
the judge orders the affociate to take a 
note of the teftimony, and thac is figned by 
the counfel on both fides, and the demurrer is 


affixed to th e pofea. 

1 f one demur properly, the other ought to 
join, except it be in an information at the 
5 Co, K4. *. fuit of the King, or other fuit by him; a 

fortiori the King himfelf need not, as in a 


quarc 



i Lew ?>*• 
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on are bnpeelit, but the judge mull direfi 
the jury to find the matter Ipccially. Vide 
infra. * 

In ajfnmpftt to prove a confidcration, an 
arreft was to be proved by the plaintiff, and 
for that he did not produce the writ, the de¬ 
fendant demurred; and *it was agreed by the 
court that the writ ought to have been pro¬ 
duced, but by the -demurrer it *is confefied; 
the arreft being matter of fa<fr, though to be 
proved by matter of record ; and the jury 
might of their own knowledge know there 
was a writ; and by the demurrer all matters 
of fa£t are confefied t;hat the jury could know 
of their own conufance. Vide infra. * 

On a demurrer to evidence, the only quef- Cockiidrc v. 
tion for the confidcration of the court is, Cwt 

whether the evidence given be fuch as ought 3- 
to be left to the jury in fupport of the ilfue 
joined $ and no objection can be made to the £ ort v< 
declaration^ other pleadings in that ftage of b. it.* 9 C>M 
the caufe. The judgment on fuch a de- Afll - Ent * 
murrer is, that the evidence is, or is flor fiif- 
ficient to maintain the ifiuc joined.' " - 

On a demurrer to evidence the molt ulual Saik.tS^. 
courle is to difeharge the jury t without more l!r^?cc. 45 ‘ 
inquiry, (though they may find damages 2 u 9 . 

^ ■ 11 \ U 1 r ■ C‘ ■ „ l, P!o.Com. < 03 . 

conditionally) and for a writ or inquiry to be jVl Mont 
executed afterwards. Cil - B * l0Si * 

But if the matter of law be clear, the court R . aRoll , ,’, y< 
need not admit a demurrer. If the judge 
admit that for evidence, which is not, the* 
party cannot demur for that caufe, but mull 
tender a bill of exceptions. Vide infra. 

N. B. If the jury find damages condi¬ 
tionally, it* is according to the form of a l'pe- 
cial verdict. Vide precedents annexed to 
7 rials per Pais. 

Vol. I. G g la 



FI. Com. 4. 


H<uJ. nz, 


HjiJ. 1 12, 


Hard. 112. 


Hard, t • - 

Co Tit. 72. a, 
Cro. El. 751. 

5 Co. 104. a. 
R. Ail. 18. 

PI. Com. 411.;; 
R. Al. 18. 


Co. I.it. fr.. a. 
K. 5 Co. 104. a 
Cro. LI. 75 

7S 2 - 

Cro, Eliz. 752. 
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In an information the King may demiti* 
to evidence given for the defendant. Vide 

If at nifi pins the defendant pleads a plea 
after the lajl continuance , the plaintiff may 
demur to it. When and how he fhall plead 
it. hide 1 Coat. Dip Tit. Abatement, (I- 24.) 

If there be a challenge to an array, the 
other party may demur. - 

A demurrer to a challenge may be deter¬ 
mined at niji priits. But a demurrer to a 
plea after the iafi continuance fhall be ad- 

As where a man demurs upon evidence, 
Ire muff admit the evidence to be true: 
therefore, if he demurs for that the evidence 
is not fufffeient, and befides fays alfo, that 
there is no fuch writ as was offered in evi¬ 
dence, and fo refers the fa ft as well as the 
law to the court, an alias venire facias 
ffiall go j for the court cannot, proceed to 
judgment. 

•if-c man demurs upon the evidence, the 
• other* party^-muff join in the demurrer, or 
otherwife muff jvaive the evidence, if the evi¬ 
dence be matter of record, or in writing, 

If one will demur upon the evidence given 
by witneffes, the other need not join ; for the 
credit of the witneffes may be referred to the 
jury. 



(*). The 
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( 4 .) The following Form of a Demurrer to b.n.P.314, 
Evidence and Joinder thereto, may perhaps 
be found ufeful at an affizes. 

• 

cc A Ftcrwards, on the day, and at the place withers Efq. r 
tc within contained, before Sir Richard 
<c Adams , knight, one of the barops of our 
<c Lord the King, of his Court of Exchequer 
<c at Wefiminfter , Sir Richard AJlon , knight, 
rc one of the jullicfcs of our laid- Lord.*hc« 

“ King, alhgned to hold pleas in the court 
tc of our laid Lord the King, before the 
“ King himfelf, and othci^ their fellows, juf- 
“ tiers of our laid Lord,the King, afliened 
t( to take the affizes in and lor the city of 

w 

iC W-- in the county of the fame city, 

tc a'ccordifig to the form of the llatute, jffc. 
f( come as well the within named Charles 
u [Cithers , Elq. as the within nameTi George 
lt Wingfield, Ffq. by their attornics within 
<c named : and the jurors cjf the jury, whereof 
mention is within made, ’that is to fay 
“ R. L. &c. being called, likewife come, and 
“ being cholen, tried, and fvvorn to lay the 
rc truth of the premilfes within contained ; 

“ as to the firft illiie between the parties 
<c within joined, lay, that the laid George 
“ IVingfield is guilty of the trefpafs within 
“ complained of, in manner and form as 
“ the faid Charles lCithers hath within com- 
“ plained; and they alTels the damages of 
“ the faid Charles Withers, by reafon thereof 
“ to lixpence. And as to the iffue lallly 

Gee “ within 
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fc within joined between the parties, the laid 
“ George Wingfield Ihews in evidence to the 
jury aforefaid, to prove and maintain the 
te iflue laftly within joined on his part, by 
<c one witnefs, that (Hate the evidence) And 
the faid Charles Withers fays, that the 
“ aforefaid matter to the faid jurors, in form 
fc aforefaid Ihewn in evidence by the laid 
ct George Wingfield , is not fufficient in law 
fc to maintain the faid ilfue, laftly within 
f< joined, t on the part of the faid George 
ec Wingfield ; and that he the laid Charles 
u Withers, to the matter aforefaid, in form 
<c « aforefaid Ihewn in evidence, hath not any 
t( neceflity, nor is he obliged by the law of 
<c the land to anfwer; and this he is ready 
ec to verify ; wherefore for want of fufficient 
“ matter in that {x-half, Ihewn in evidence 
“ to* the jury aforefaid, the faid Charles 
“ Withers prays judgment, and that, the 
6 * jury aforefaid may be dilchai'ged from 
“ giving any verdift upon the faid iflue ; 

and that. his damages, by reafon of the 
ff trdpafs within complained of, may be ad- 
judged to himf &c, 

<c And the faid George Wingfield , for that 
u he hath Ihewn in evidence to the jury 
‘ c aforefaid, fufficient matter to maintain the 
“ iflue laftly within joined, on the part of 
“ him the faid George Wingfield and which 
y lie is ready to verify; and lor as much as 
t( the laid Charles lWithers doth not deny, 
“ nor in any manner anfwer the laid matter, 
<l prays judgment, and that the faid Charles 
Withers may be barred from .having his 
“ aforefaid aftion againft him the laid George 
Wingfield , and that the jury aforefaid may 

“ be 



t 4 S3 ] 

cc be difeharged from giving their verdict 
* c upon the iffue laftly joined, &c. * 

tc Wherefore let the jury aforefaid be dif- 
<c charged by the court here, by the affent of 
“ the parties, ftom giving any verdict tliere- 
lc upon.” 

The following is a modern cafe of a de r* 
fnurrer to evidence , which wc 'have thought 
advifable to give with the arguments of courjr 
fel, and the opinion of the court at length. 


G g 3 


(<•) A 
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(r.) A Modern Cafe upon a Demurrer la 
. Evidence . 


Smiths a no- '"jpl-US was an a&ion of irefpafs brought by 

curkfa"b/nk- the afiignees of a bankrupt againft the 
rup;, jgamfl defendant, who was fheriff of the county of 

Mill'**. M. 27. 1T r j J 

cr 3 . b. r. Hertford , 

Dumb & Laft. 

IV. 475, Trefp afs will not lie by the* afiignees of a bankrupt j gain ft a fherift* for 
taking rb^ru.Hs ^bankrupt it:i execution alter an of bankpipuy, and before the 
i/faing ut the cvmmiuon, nvtwithftauding he fells them after the ifluing of the c<,m- 
milhou, and alter a provilioual allignment, and notice from the provifinnal aifiencc 110C 
to itll. Whctner proof of a debt of 161 1 to one of the petitioning crecfitoii, ihcic 
being more than three, will fupporl the commiilioii of bankiupt* Qu. ? 


The firft count in the declaration was for 
breaking and entering the meffuages, &c. of 
the plaintiffs as afiignees, on the 23d .Feb. 
"i 'i# 6 , and fuzing and taking the‘deeds and 
writings, houfehold furniture, See. (enumerat¬ 
ing' thenparticularly) of the afiignees. 

The ad count was for lcizing and taking 
the goods, See. fcf the plaintiff's on the 13th 
of March, 17116. 

The defendant })leaded, ift. The general 
ifiue ; and zdly, a jufiification under a fieri 
facias , fued out on the 13th of February , 
1786, at the fuit of one Caleb s.Itkinjon , 
againft the bankrupt, and delivered to him 01} 
the 21ft of February , 1786, to be executed. 

Replication de injuria Jud propria abjqtic 
tali caufd. 

This caufe came on to be tried .at the laft 
affixes for the county of Hertford , before Lord 
Loughborough , when the plaintiffs proved a 

com- 
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commiffion of bankrupt dated the 27 th of 
J February, *786, againit Clarke , on the peti¬ 
tion of more than three creditors, and ’that 
the bankrupt, at the time of iffuing the 
commiflion, was indebted to one of them, in 
the fum of 161/. They then proved the 
trading, and an a^t of bankruptcy on the 1 ft 
o £ February, 1786. They alfo # proved that 
on the 2.3d of February , 1786, and not before, 
the defendant, as fheriffof Hertford, entered 
the dwelling-lioufe of the bankrupt, and there 
lei zed the feveral goods, &c. of the bankrupt 
under and by virtne of the laid writ of fieri 
facias: that on the fiSth of the lame month 
of February, Clarke w r as declared a bankrupt, 
on which day the com mi Alone rs executed a 
provilional aflignment of the bankrupt’s 
eltate and effects to their meffengcr, whereof 
the officer in pofielfion under the execution 
on tl^e fame day had notice, that on the 13th, 
14th, 15 th} and 16tli days of March, the 
goods and chattels were lold by public auction 
under the aforefaid execution ; that- on 'ffie"" 
morning of the laid i$th day of Marth, the 
faid Iheriff had notice frc*m the aforefai 4 -^ 
provilional affignee not to fell, that on the 
17th of March the plaintiffs were chofen 
affignees, 6 cc. of the bankrupt under the faid 
commiflion, and that an aflignment thereof 
was then duly made to them. 

To this evidence the defendant demurred. 

Ruffel, in fupport of the demurrer, before’ 
he came to the principal point in this cale, 
obferved that this commiflion was lued out by 
more that} three creditors, who fliould have 
proved a debt to the amount of 200I. in 
.order to fupport it j for though the debt 
which was proved by one creditor was luffi- 

G g 4 cieni: 
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cient to have fupported a commiffion, which 
might have been fued out on the petition of 
fueh creditor, yet the debt proved in the 
prcfent cafe, did not iupport t ie commiflion 
as taken our. 

But laying that entirely out of the cafe, 
the principal queftion is whether trefpajs will 
lie at the fuit of the aflignees again!! the 
XhierifF, who entered and feized the bankrupt’s 
goods before the commiflion, but who ibid 
them afterwards ? 

To fupport this adlion, the plaintiffs muft 
prove that the defendant has been guilty of 
» unlawful entry, and'taking of the plain¬ 
tiff’s goods j but this was not an unlawful 
entry, and taking at the time, becaule Clarke 
was not then a bankrupt, and it could not be 
known at that time, whether he would ever be 
declared a bankrupt. Then it muft be con¬ 
tended that the fublequent fale made him a 
Tr^paffer by relation. This entry* was not a 
Jrefpa/S) though his fale may be a converfion , 
ancl lubjedt him to an adtion of trover. 

The diftindtion between actions of tre- 
'ver and trefpajs is fully taken in the cafe of 
(■0 > Burr. 20. Cooper and another v. Chitty and another («), 
iW. Rep. 65. j n ca f e Lord Mansfield faid, that to 

fubjedt a fheriff to an adtion of trefpais, the 
taking muft be unlawful, and that perfons 
who adted innocently could not be made tref- 
paflfers, or criminal by relation. In the pre- 
fent cafe thefe are only the goods of the plain¬ 
tiffs by relation. They may become their 
property by relation ; but poffejfion cannot have 
relation back, and poffejfion is eflontially ne- 
ceffary to fupport this adtion. A fidtion of 
law may give a right ) but cannot create a 
• wrong. Therefore the taking was not unlaw¬ 
ful. 
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ful, neither is it true that the defendant took 
the goods of the plaintiffs, for they wer^ not 
chofen afiignees ’till after the feizure. 

He admitted that the fale fubfequent to 
the notice was wrong, and fubjeded the de¬ 
fendant to an adion of trover, but not trej- 
pafs. * 

This is not like any of thofe, cafes, v-here 
perfons have been deemed trefpaffiers ab initio, 
by doing fome ad inconfiltent with the ori¬ 
ginal taking, as by working a diftrels j [a), &c. {a.) vij e cxiey 
for this lale is not inconfiftent with the origi- 'fcaft. 
nal taking: it is not an abufe of the authority i V. 12. and 
of the law under whfcli the defendant acl<jfl> ^.d alc4 thcie 
and it is only by fome collateral matter, that 
the fale became unlawful. 

But, however, if the felling be confidercd 
as a trefpafs, fo as to render the defendant 
a trelpaffer ab initio , there Ihould have been 
a new alignment. 

Shepherd, contra, was not aware that Sffl-P 
firlt point was intended to be gone into, ajjd— 
faid, he only came prepared to dilculs the 
general question, whether the adion of trej- 
pajs was properly brought ? infilling, how^" 
ever, that the debt which had* been proved 
was fufficient to fupport the commiffion. 

He contended, as to the principal poinr, 
that if there was not a fufficient property, or 
pofleffion, in the affignees, to enable them to 
maintain trefpafs, there never could be a fuffi— 
cient property or pofieffion to enable any per- 
fon to bring trefpafs, where a wrong doer 
had got pofleffion. The provifional align¬ 
ment of the bankrupt’s effeds, which was 
made previous to the fale, was meant pur- 
pofely to proted the goods, ’till the aflignees 
were chofen j and the fubfequent alignment 
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veiled the property in the aflignees by relation, 
andjg^'e a right co-eval with the provifional 
{Alignment. 

Wherever there is a general property in 
perlonalty, though the party has not got pof- 
jeflion, an adion ot trefpafs will he. 

An* executor after proving the will, may 
maintain trefpafs lor taking the teftntor’s goods 
before probate, of which he was never in pof- 
(*) i Buift. fc-flion (b). If a lord be entitled to a waif, 
a6S ' or eftra,y, within his manor by prefeription, 

he may maintain trefpafs , againft; a ftranger 
(c) f. n. b. without feizure (c). ‘Trefpafs will lie againft 
9I ’ ^ftranger by a perfon having a general pro¬ 

perty in perfonalty, without polleflion ; be- 
caufe, in law, the property draws a pohellion 
(J) Rro. Tit. after it ( d). If the aflignees cannot maintain 
7fefj>afs,pi PJ o3. f j^ s a( ^.j or)j becaufe they had not the actual 

polleflion, no perlcn can ■, for the bankrupt 
himfelf cannot bring the adion after bank- 
falptcy. Therefore no tortious raking or a 
■ bankrupt’s effects, after the bankruptcy, and 
before*the choice of aflignees, can be pu-- 
nifhed. 

He admitted that where a fherift fells, after 
an ad of bankruptcy committed, without 
notice, he is not fubjed to an adion of trej*- 
pajs •, but if he fells after notice, he aflfentsto 
the original trefpafs and makes himfelf a 
trelpafltr ab initio. Where a diftrels is taken 
for damage feafant, and the party afterwards 
abufes that dillrefs, yet 'he is deemed a tref- 
paflfer ab initio , although the firft taking were 
lawful. So in the prefent cafe, the fherilF 
took pofleflion innocently at firft,.though not 
legally , becaufe the goods were vefted in the 
aflignees by relation from the time of the 
ad of bankruptcy committed: yet his felling 

the 
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the goods after notice, rendered him a tref- 
pailer ab initio. If it were not ib, a flier iff 
would be in a better fituation than any other 
wrong-doer. According to the cafe of Cooper 
v. Chitly , the dillindion is between thofe 
cafes where the flier iff ads t innocently through¬ 
out, and where he ails wrongfully aftet no¬ 
tice. 

But if the defendant be not a trcfpaffer by 
relation, yet this evidence will, at all events, 
fupport the iecond count, which is a general 
count for taking the plaintiff’s goods. It ap¬ 
pears that the file was alter notice. 

Now every continuation of a trelpais is coiv* . 
fulered as a new trefpals. Dyer 320. Though 
the party is not obliged to bring feveral adions 
of trefpafs, where he might have brought one 
with a continua;do •, vet he ana} if he plcaie. 

2 lio. /lbr. 545. A pi. 1. 

In jtrdpals lbr taking goods, eveiy day’s 
taking is a new trefpafs, 1 Keb. 279. Her^* - " 

though the lheriff was not guilty of a trefpalf^, 
by relation, yet in the fecund count, fliere is 
a different lbbllantive charge, for which there 
is no juffification. In Bull.IN. P. («) it is (« 
Paid, that the purpofe of laying two counts in 17 * 
a declaration is, to avoid a new affignment, 
lb that the defendant is under the neceffity 
of pleading the general iffue to one of them. 
The Iecond count, therefore, in the prefent 
cafe contains a fubftantive charge of trefpafs, . 
and avoids the neceffity of a new affignment. 

Rn/fcll, in reply.—As to the cales of exe¬ 
cutors bringing adions for goods taken in 
their teffater’s life-time j that is under the 
ftatute dfi bonis ajfcrtatis , which Ihews that 
4,t common lavy it was otherwile. 


) B. N. P. 


4 


This 
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This is not like the cafe of a pci ion taking 
it p'ui f, wreck, or eftray, for there he takes, 
without any colour of right, and is a wrong¬ 
doer in the firft inftance. 

Befides, thofe things being appurtenant to 
a manor, the owner .thereof is confidered as in 
pofleflion. 

The fale* after notice ^will not render the 
defendant in this cafe a trcfpafler by relation ; 
becaufe, though he had notice from the 
aflignee, the commiflion might have been 
fuperfeded. And the notice did not come 
from the party at whole fuit the flicrifF was in 
•pofleflion under the execution ; but from a 
third perfon : and if the commiflion had been 
fuperfeded, the fherifl' would have been liable 
to an action by the party at whofe fuit the ex¬ 
ecution was takes out. 

As to the unlawful pofleflion of the flicrifF; 
T-ord Mansfield faid, in Cooper v. Chitty^ ce to 

fupport the a£l of taking it is* 1 not lawful : 

but to excufe the miltake of the fherifl* 
" through unavoidable ignorance, it is law- 
“ ful.” 

A flieriff ou^lit to be better protedled than 
any other wrong-doer ; for he is compelled 
to do his duty, and does not a< 5 t from his own 
choice. 

The necefiity of the new aflignment is not 
waived by the fecond count, becaufe the plain¬ 
tiffs have not proved two trefpafles. 

He admitted, that every .continuation of a 
trefpafs was a new trefpafs: but that is aflfuming 
that the firft taking was a trefpafs, which is de¬ 
nied in the prefent cafe. For if the fherifFhad 
abandoned the pofleflion immediately after the 
notice of the bankruptcy, he certainly would 

not 
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hot have been liable to an action of trefpafs 
for the firft taking. 

Ashurst, J. —We will confider this quif- 
tionj but it leans to me that it is very like 
die cafe of Cooper and Chitty. 

Buller, J. —The fccond count docs not 
in all cafes avoid the necefiity of a» new 


aflignment. The general ufe of .adding the 
l'econd count is this; the firR charges an ///- 
jury done to the land, and taking the goods there ; 


that is in its nature local, and mult be proved 
where laid. ’ Then the reafon, and almoft th£ 


only one, of adding the l'econd count is, in 
order to avoid the locality : it is fey taking, 
goods generally. That is of a tranfitory kind^ 
and may be liipported, though the taking be 
proved to be eliewhere. There cannot be a 
new aflignment but where there is a fpecial 
plea. And if the ca'e be fuch that, on a fpe¬ 
cial plea, the plaintiff may be driven to a new 
aflignment, he may give the matter in ev*fjp 
dence under the l'econd count on not guilty. 

Cur. ad'u. vuU. 


A shurst, J.—now delivered the opinion 
of the court. • 


It might perhaps have fufllced for us to 
fay, that the point now in queftion has been 
iblemnly determined in this court, in the cafe 
Cooper againft 07 /v, upon full and matinc 
deliberation, by a full court. And for that 
reafon, whatlbevcr our opinions might have 
been (as we are now lonly two judges fitting 
in court) it would not have been very decent 
in us to have over-ruled the authority of that 
cafe. But ye are relieved from any difficulty 
on that account, as our opinion entirely coin¬ 
cides with that of the judges in the above 
cafe. 


3 


To 



* 
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To cntiilc .1 man to bring trefpafs, hr. 
muft, at the time when the ad was done, wiiich 
cot lilitutes the trefpafs, either have the ciolual 
feffeffioa in him of the thing, which is the ob¬ 
ject of the trefpafs, or elle lie mult have a 
con (tru dive polfeflion in refped of the right 
being actually vefttxl in him. 

Such is the cafe cited at the bar, of an 
action of trefpafs for an eftray, or wreck, taken 
by a Granger before feizure by the lord ; for 
the right is in the lord, and a ermfirutlive pof- 
jejjion in refped of the thing being within the 
manor of which he is lord. 
t So the executor has the right immediately 
fcn the‘death of the teftator, and the right 
draws after it a confiruttive poffefiion. The 
probate is a mere ceremony, but when palled, 
the executor does not derive his title under 
the probate, but*under the will: the probate 
is only evidence of his right, and is neceflary 
enable him to fue; but he may re leal e, tsV. 
before probate. 

" But there is no inftance that I know of, 
where -a man who has a new right given him, 
.which from regions of policy is fo far made to 
relate back, as to avoid all mclne incum¬ 
brances, fhall be taken to have liich a paifeffion 
as to bring trefpafs for an ad done before fuch 
right was given to him. 

But at all events the rule will hold with re- 
(«)vide 1R0. fped to officers and miniflers of juffice (a). 
pafi. o' 1 ! 1 r * r " fo die cafe of Lechmevc v. I 'boroughgoody (l>) 

(t) i show, which was an adion of trefpafs brought by the 
12- affignees of bankrupts againft a fheriff’s officer, 

who took goods under an extent, the ad of 
bankruptcy was on the 28th of ‘April ; after¬ 
wards the fherifPs officer took the goods under 
an extent, and afterwards an alignment was 

made 
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made to the plaintiffs, who brought trefpajs j 
and it was held the action lay not; and the 
argument turned on this, that the officers /hall 
nor be made trefpairers by relation : the fame 
doCtrine is recognized in the cafe of Baily and 
Banning. 

Now here the execution was fully, com¬ 
pleted, and the goods fold, before the affign- 
meat to the plaintiffs. In the c&fe of Cooper 
and Chitty , Lord Mansfield lays down the true 
ground of diftinCtion between the aCtion of 
trover and the action of trejpafs , as applied to 
this cafe ; The action of trover ,” (he fays) 
cc is maintainable, beg a ufe the converlion, and 
<c not the taking, is the gift of the aCtion; 
ff the fale was after the aCt of bankruptcy was 
tc notorious. But,” (he fays) cc that though 
ff the property by relation was in the affignees 
iC from the time of the act bf bankruptcy, yet: 
cc the taking by the fheriff, as applied to this 
“ fpe’cies of aCtion, was lawful.” , 

And he fays “ the feeming contrariety anil 
tc confufion in the cafes arifes from tbe eqivi- 
vocal ufe of the word lawful. For,” (fays 
he) (t to l'upport the a&, it ijnot lawful •, bu r 
<c to excule the miftake of the fheriff it is law'- 
<c ful; or in other words the relation intro 
<c duced by the ftatutes binds the property i 
<c but men, who aCt innocently at the time, 
<c are not made criminal by relation, and 
cc therefore are cxcufeable from being puniffi- 
able by indictment or a Cl ion as trefpaffers. 
“ But as a ground to fupport a wrongful con- 
“ verfion by a fale after a commiffion pub- 
<c licly taken out and an aCtual affignment 
tf made, it*was not lawful.” 

The plaintiffs therefore are not injured, as 

it is competent to them to recover the value 

of 
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of the goods by bringing a proper a< 5 lion, 
namely nn action of trover* 

j 

l^ut the officer fhall not be haraffed by this 
ipecies of action, in which the jury might give 
vindictive damages. 

There is likewife another point made, 
namely, that the petitioning creditors (being 
more than three in number) have not proved a 
debt to fucli an amount as-the ftatute requires; 
not having in the whole proved a debt to the 
amount of 200 1 . though one of them had 
proved*a debt to the amount of 161 1 . The 
words of the ftatute of 5 Geo. 2. c. 30. are, 
tc that no commidion, of bankrupt fhall be 
awarded and iftued out againft any perfon 
<c upon the petition of one or more creditors, 
<c unlels the fingle debt of the creditor do 
“ amount to ico !. or upwards, or unlefs the 
<c debt of two * creditors fo petitioning as 
aforefaid fhall amount to 1 50 1. or upwards; 

:or unlefs the debt of three or moi'e cre¬ 
ditors, fo petitioning, fhall amount to 2001. 
or upwards.” Now had the commiffion 
flood upon the petition of that one only, 
—whofe debt amo^mted to 161 1. it would clearly 
have been gpod : but as they have chofcn to 
take it out in the names of more, the queftion 

is, whether they have not laid themfelves under 
tlie neceffity of complying with the words of 
the ftatute, which in fucli cafe requires thy 
debt proved to be 2001. 

This might perhaps defer vc fome confede¬ 
ration : but however we give no opinion upon 

it, as we are clear againft the plaintiffs on the 
other point. 

Therefore, on the whole, the judgment rnuft; 
be for the defendant. 

Pcjlea to -be delivered to the defendant. 

[E.] 
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[E.] (iz). Of Bills of Exceptions/ 

B Y Weft minder 2. (1 fE. 1. c. 31.). it is 
enabled, that if one impleadec] before any 
of the juftices, alledge an exception, praying 
that the juftices will allow it, and if they will 
not, if lie write the exception, and require the 
juftices to put their feals for a witnefs, the 
juftices fhall fo do, and if one will not, an¬ 
ther of the company fhwll. And if tip King, 
on complaint made of the juftices, caufe the 
record to come before him, and the exception 
be not found in the roll, on fhevving it writ¬ 
ten, with the feal of a juftice put to, the juftice 
fhall be commanded that he appear at a day, 
either fo confefs or deny his feal. And if the 
juftice cannot deny his feal, they fhall procec^-* 
to judgment, according to the fame exception, 
as it ought to be allowed or dilallowed/ Kc ?* l82 * 

The bill of exceptions muft be tendered at saik. 2 ss. 
the trial. The nature and region of the thing 
requires the exception fhould be reduced into 
writing when taken and dilaliowed, like a fpe- 
cial verdiift, or a demurrer to evidence, not 
that they need to be drawn up in form, but the sir t. Raym,. 
fubftance muft be reduced into writing while 4°5* 
the thing is tranlacting. If a judge allow the 
matter to be evidence, but not concluftve, 
and fo refer it to the jury, no bill of exception 
will lie $ as if a man produce the probate 
of a will to, prove die devife of a term for 
years, and the judge leave it to the jut y, but 
he may have an attaint againft the jury if they 
find againft the will. 

Vol. I. II h 


A bill 
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Bridgman and 
Holt. Sho. Pif. 
Ca. no* 


B. N. P. 316. 


a Inft. 426. 


A bilTof exception ought to be upon Tome 
point ol law, either in admitting or denying 
of Evidence, or a challenge, or fome matter 
of law arifing upon fad not denied, in which 
either party is over-ruled by the court: if fuch 
bill be tendered, an/i the exceptions in it are 
truly ftated, then the judges ought to fet their 
feal in tefttmony that luch exceptions were 
taken at the trial; but if the bill contain mat¬ 
ters falle or untruly ftated, or matters wherein 
they were not over-ruled, they are not obliged 
to affix the leal. 

A bill of exceptions is not to draw the whole 
^natter into examination again, it is only for 
a fingle point, and the truth of it can never be 
doubted after the bill is fealed, for the adverfe 
party is concluded from averring the contrary, 
orfupplying an ©million in it. 

If the judges refufe to fign the bill, the 

citMBHdVia^ty grieved by the denial may have-a writ 
and Holt. v ameTTpon the ftatute, commanding th'e fame to be 

—done juxta formam Jlatuti: it recites the form 
of arj exception taken and over-ruled, and it 
follows vobis fracipmus quod ft ita eft, tunc 
figilla veftra afponatis ; and if it be returned 
quod non ita'eft , an atftion will lie for a falfe 
return, and thereupon the furmife will be tried, 
and if found to be fo, damages will be given, 
and upon fuch a recovery, a peremptory writ 
commanding the fame. 

itev.6S. . In Sir H. Vane'% cafe,* (who was indicted 
, v. F0/93S. ' for high-treafon) the court refufed to fign a 
3L.Hawk.602. bin of exceptions, becaufe they laid criminal 

cafes were not within the ftatute, but only 
a&ions between party and party. • 

But in 1 Leon. 5. it was allowed in an in¬ 
dictment for a trefpafs, and in 1 Vent . 366. 
in an information in nature of a quo warranto . 

’ 1 - In 
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In i L. Hawk. 602. N. it is obfcfved .that 
in Sir H. Vanes cafe, it is laid that fuch bill 
never was nor ought to be allowed in/any 
capital cafe, and as this cafe is reported'in 
1 Sid. 85. 1 Keble, 384. it feems to have been 
holden that it is not gran table on any indict¬ 
ment j and as it is reported in 1 Lev. 68. 
and Kelynge, 15. that it is not grantable in 
any criminal cafe whatfocver. Vide 2 Infi. 

4 2 7 * 

A bill of exceptions is only to be made ufe p. n. p. v e. 
of upon a writ of error, and therefore where a Rex v * Inh * bi ' 

• r , , ... tarns of Preflon# 

writ of error will not lie, there can be no bill Hiii. e. 9 .c.?, 
of exceptions. * » , . 

In the cafe of Prefion upon the Hill, and 
Darejbury , E. 9 Geo. 2. B. R. Burr. Sett, 
caf. 77 * After argument on both Tides, the 
court were unanimoully of opinion that a bill 
of exceptions doth not lie to the quafter 
fefiioqs. 

Though jx rigore juris the party lhall nV& Xn. p. 
have advantage of his bill of exceptions, but '.*'*£’* J * 
on a writ of error; yet where the aftlon has 
been brought in the court, of K. Bl that 
court, to prevent delay and expence, has 
fomerimes examined the matter before judg¬ 
ment. 


If a judge at a trial does erroneou/ly over¬ 
rule a matter offered in evidence, the regular 
way is to tender a bill of exception j yet if 
upon fuch a matter, the party will fuffer the 
trial to go againft hull, it is good caufe of a 
new trial. Per Cur. 

In an action of replevin for taking the plain¬ 
tiff’s cattle gt Ochorhir , the defendants in their 
cognizance dated that the locus in quo had 
been immemorially part and parcel of a cer¬ 
tain tenement of land called Bulcbyftullen 

H h 2 lheen- 


M. 1 Ann. B.R. 
7 Mod. 53. 

Bill of Excep¬ 
tions. 


New Trial. 


Davies againft 
Pierce and 
others. 

T. 27 G. 3. 

B. R. Durnf. do 
Eaft. 2 V, 53. 

Declarations by 
tenants arc ad* 
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miflible evidence 
after.thcirdc'.ith' 
to fhtw that .1 
certain piece of 
land is parcel of 
tHe eft3it* wh'ch 
they occupied j 
and proof 4 tlwr 
they ex era fed 
afls of owner* 
111 ip in it, nor re- 
filKd by * ontrary 
evidenccjis deci- 
fjvp. 


fhecp-wallc, of which Benjamin Holloway and 
eihars before, &c. were feifed in fheir demefne 
as ot fee, and then ftated a demife to T. Hugh 
for a year, and fo from year to year, as whofe 
bailiff's they acknowledged taking the cattle, 
&c\ as a diffrefs for .damage fealant: in the 
leconcf cognizance they derived a title to 
T. Hugh from Margaret , Pryce of the fame 
premifles, and acknowledged, &c. as her bai¬ 
liffs. The pleas in bar traverfed the locus in 
quo being part and parcel of the laid tenement 
of land called Bulchyjiullen on which iffues 
were taken in the replication. 

* \This otnife was tried at the laft fpring great 
feflions at Cardigan, before Mr. Beard , when, 
after the evidence on the part of the defendant 
was clofed, the plaintiff’s counfel offered to 
prove in evidence* “ that Hugh John Griffiths, 
and John Griffiths , his father, who were re- 
jnefhvely tenants of Bulchyjiullen and Llyaji 
Nant glajs, of which Ochorhir is & part, both 


-decealed, did refpectively, while in the occu¬ 
pation of the premifles, declare that they 
rented Llyaji Nant glajs of one Matthew 
Evans , who was never the owner of Bulchy- 
Jlalien, which* has for a long time belonged to 
the family of Price-, that II. J, Griffiths de¬ 
clared he paid the fame M. Evans five fhil- 
lings yearly, and a quarter of mutton, for the 
faid Llyaji Nant Glajs ; that he declared he 
• was then going to pay the faid rent to the faid 
John Evans, for the fai 5 Ely aft Nant Glajs; 
that he ordered his fervant to herd foime cattle 
at Llyaji Nant Glajs, faying he could not 
Otherwise afford to pay M. Evans his rent -, 
that John Griffiths prevented a certain perfon 
from cutting rufhes on Lyajl Nant Glajs, and 
threatei>ed that he would tell M. Evans, his 

landlord, 
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landlord, of his cutting; the faid rtrfhes, and 
onty took the rufhes front the faid perfon, 
and told him they belonged to M. Evkns ; 
that about 40 years ago one Thomas Hugh 
rented Ely aft Nant Gla/s for one year, andde- 
dared that he paid rent # either to M. Evans, 
or his mother.” • 

The defendant’s counfel objofting to the 
admiflibiiity of this evidence, the learned judge 
refufed to admit it, and the jury gave a ver- 
di& for the defendants: whereupon the plain¬ 
tiff’s counfel excepted to the judge’s opinion, 
and tendered a bill of exceptions to him, which 
he figned. * , , , 

The proceedings were brought here by a 
writ of error, and in the laft term Mr. Beard 
appeared in this court, and acknowledged his 
leal, to the bill of exceptions. 

This queftion was to have been argued* by 
Bragge for the plaintiff, and Williams for the 
defendant;‘but *> 

The court were clearly of opinion, that the 
evidence was admiffible and 

Asiifiurst, J. faid, that the fa<ft of cutting 
the rufhes was decifive and? 

Buu.er, J. added, that the other queftion 
relative to the tenant’s declaring that he paid 
rent for the premiffes in queftion, had been 
determined in the cafes o Holloway v. Rakes,(a) 
and Doe dcm. Fojier v. Williams, (h) 

In the former the leffor claimed as devifee, 
in remainder, under a will 27 years ago, under 
which there was no poftefiion, and therefore 
feizin in the deviforwas neceftaryto be proved. 
For this purpoie a witnefs was called to 
lpeak to the declarations of the tenant in pol- 
feffion, at that time that be held as tenant to the 
devijor. 
l 


(a) M. J2* G. 
. B. R. 

(/>) Cowp.621 • 


A new 
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A newCrial was moved for on the inad- 
mifiibilhy of this evidence; and it was ob- 
jedticd that this was mere hearfay-evidence, 
and that the party making the declaration was 
not upon oath; but the court held the evi¬ 
dence properly admitted, and the rather fo, 
as it did not appear that the defendant had any 
fort of rights and probably might have come 
in under the tenant who acknowledged the 
right of the devifor, as he was of the fame 
name with the tenant; and fuch confelfion 
would certainly be binding on all who claimed 
under him who made it. 

_ But a # difficulty occurring to the court, 
whether they could grant a venire de novo , the 
queftion relative to what judgment ought to 
be given ftands over till the next term. 

In Michaelmas Term, 1787, the court de¬ 
livered their opinion that a venire de novo 
. ought to be granted. 

v. n.. p. 317. flf the bill of exceptions be not tacked to 

the record, it feems neceflary to fet out the 
whole record in if, in the following 


(£.) Form 
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(£.) Form of a Bill of Exceptions, gating 

the whole Record. 

“ U E it remembered, that in the term of Huckie v. m*. 
“ the Holy Trinity, in the*third year of ney * ndothws * 
“ the reign of our Sovereign Lord George the 
“ Third, now King of Great Britain, and fo 
“ forth, came William Huckie, by James vide the Cafe, 

“ Philips his attorney, into the court of our Eff * yu * Vi * 

“ laid Lord the King, of the Bench at Wejt- t 
<c minjler, and impleaded John Money , James * 

Watfon, and Robert Blackmore, in a certain 
“ plea of trefpafs, on which the laid William 
“ declared againft them. That” (let out the 
declaration and other pleadings,) “ And there- 
“ upon the iffue was joined between the laid 
“ William and the faid John Money , Jamas 
“ Watjon , and Robert Blackmore; and after-.. 

“ wards, to wit, At the fittings of Nifi Prius 
“ held at the Guildhall of the City of London 
u aforelaid, in and for the £iid City, before 
“ the Right Honorable Sir Cjparlcs Pratt , 

“ Knight, Chief Juftice of our laid Lord the 
M King, of the Bench at Wejlminjler , Thomas 
<c Lloyd, Efq. being allociated to the faid 
<c Chief Juftice, according to the form of 
“ the Statute in fuch cafe made and provided; 
rt on Wednejday thejixth day of July, in the 
“ third year of the reign of our faid Lord the 
{< prefent King, the aforefaid iffue fo joined 
“ between the faid parties as aforefaid, came 
,f to be tridd by a jury of the City of London 
iC aforefaid, for that purpofe duly impanelled, 
that is to fay, A. B. C. D. &c. good and 
“ lawful men of the faid City of London ■, at 

“ which 
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rc which clay came there as wcli the faid Wil- 
“ Kqm Ruckle , as alio the laid John Money, 
“ J(imcs Watjon , and Robert Blachnore , by 
* c their refpedive attornies aforefaid. And 
“ the jurors of the jury aforefaid impannelled 
“ to try the faid iflue.being called, alfocame, 
cc and were then and there in due manner 
“ chofen and fworn to try the fame iffue j and 
“ upon the trial of that iffue, the council 
“ learned in the law for the faid William 
te Huckle , to maintain and prove the faid iffue, 
<c on Ins part gave in evidence. That” (lb 
fet out the evidence on the part of the plain¬ 
tiff, and then fet out the'evidence on the pait 
of the defendants, and then proceed as fol¬ 
lows) “ Whereupon the faid council for the 
“ faid defendants, did then and there infill 
tc before the Chief Juflice aforefaid, on the 
« behalf of the defendants above-named, that 
< c the faid feveral matters fo produced and 
“'given in evidence on the part of the faid 
tC defendants, as aforefaid, were fufneient, and 
“ o’lght to be admitted and allowed ns deci- 
“ five evidence, to entitle the faid defendants 
“ to the benefit of the ftatute made in the 
“ twenty-fourth year of the reign of his late 
* f Majefly King George the Second, intituled, 
“ An ad for rendering juflices of the peace 
l( more fafe in the execution of their office, 
* ( and for indemnifying conftables and others, 
“ acting in obedience to their warrants; and 
fC that therefore the faid William Ruckle ought 
<c to be barred of his aforefaid adion: and the 
** faid defendants acquitted thereof, and there- 
* e upon the faid defendants, by their council 
<c aforefaid, did then and there pray of the 
<c faid jultice, to admit and allow the faid 
“ matters and proof, fo produced and given 

“ in 
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if in evidence for the faid defendants, to be 
“ conclufive evidence to intitle the faid de- 
“ fendants to the benefit of the ftatute afore- 
ff laid, and to bar the faid William of/his 
<f aiftion aforefaid. But to this, the council 
" learned in the law, on behalf of the faid 
tc William Hackle> did then and there, infill 
fC before the Chief Juflice aforefaid, that the 
<c matters and evidence aforefaid. To produced 
t( and proved on the part of the faid defen-- 
dants as aforefaid, were not fufficient, nor 
“ ought to be admitted or allowed, to intitle 
lt the faid • defendants to the benefit of the 
“ llatute aforefaid or,to bar the faid William 
<l Huckle of his aforefaid aftion, and*that nel- 
“ ther the faid defendants, nor any of them, 
Kf nor the faid Earl of Hallifax , were or was 
tf within the words or meaning of the llatute 
cc made in the leventh year of the reign of 
;t his late Majefly King James the firfl ; inti— 
f tuled. An act for eafe in pleading again# 
“ troublefome and contentious fuits, profe- 
cuted againfl jullices of peace, mayors, 
11 conflables, and certain other his MajtflyH 
<r officers, for the lawful execution of their 
<f office: nor of the llatute made in the 21ft 
“ year of die reign of the fame late King, 

“ intituled. An a£t to enlarge and make per- 
tc petual the a< 5 l made for eafe in pleading 
“ againll troublefome and contentious fuits 
“ profccuted againll juftices of the peace, 

“ mayors, conllablas, and certain other his * 
“ Majefty’s officers, for the lawful execution 
“ of their office, made in the leventh year 
of his Majefty's moll happy reign: nor of 
“ the faid* llatute made in the twenty*fourth 
u year of the reign of his late Majefly King 
** George the Second; nor in any way in- 
Vql. I. I i “ titled 



[ 47 4 ] 

“ titled benefit of any of thefe ftatutes : 

“ and the council for the faid William Huckle 

“ flirt her infilled, that? the feizure and impri- 

tc fowment of the laid William Huckle , were 

“ not made or done in obedience to the faid 
* 

<c \yarrant, nor have the laid defendants, or any 
<c of them in that behalf, any authority there- 
* f by. And the laid Chief Juftice did then 
<( and there’declare and-deliver his opinion 
<f to the jury aforefaid ; That the laid feveral 
“ matters fo produced and proved on the 
part 6f the defendants were not, upon the 
<f whole cale, fufficient to bar the faid William 
“ Huckle of his aforefaid ablion againlt them, 
-<< *and with that diredlion left the fame to 
tf the faid jury} and the jury aforefaid then 
“ and there gave their verdict for the faid 
“ William Huckle, and 300I. damages; where- 
<f upon the faid ‘council for the faid defen-r 
<c dant£, did then and there, on the behalf of 
<f « the faid defendants, exce n to the afore- 
“ laid opinion of the faid C lief Juftice, and 
ts infifted on the faid Icverai matters and 
f' pAiofs, as an abfolute bar to the aforefaid 
<f . action, by virtue of the • laft mentioned 
“ ftatute: arjd in as much as the faid feveral 
te matters fo produced and given in evi- 
“ dence, on the part of the faid defendants, 
<f and by their council aforefaid objected and 
(C infifted on, as a bar to the action afore- 
<f faid, do not appear by the record of the 
“ verdid't aforefaid, the .laid council for the 
<( aforefaid defendants, did then and there 
“ propofe their aforefaid exception, to the 
4< opinion of the faid Chief Juftice, and re- 
e< quelled the faid Chief Juftice? to put his 
“ leal to this.bill of exception, containing the 
“ faid feveral matters lo produced and given 
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in evidence on the part of the faid de¬ 
fendants as aforefaid, according to the form 
of the ftatute in fuah cafe made and, pro¬ 
vided ; and thereupon* the aforefaid /Chief 
Juftice, at the requeft of the faid counfel 
for the above-named defendants, did-‘put 
his leal to this bill erf exception, purf'uant 
to the aforefaid ftatute in fuch cafe made 
and provided, on the fixth’day of July 
aforefaid, in the third year of the reign of 
his faid prefent Majefty.” 


* (c.) Objervations. 

The above precedent is taken from a bill B, N. P, 319. 
of exceptions, which was made uie of within 
thefe few years paft: but it does not feem 
neceflary to ftate the whole record in the bill, 
provided the bill be tacktd to the record; 
which the ftatute plainly lhews may be done, 
by laying, if the exceptions be not in the roll: , 
and there a’re precedents to warrant this mode 
of proceeding. 

(r/r) General fgrm. 

The bill of exceptions would’then begin as 
follows: “ Which laid ilfue in form aforefaid 
“ joined between the parties aforefaid after- 
“ terwards, to wit , at the fittings, &c.” (and 
then purfue the former precedent.) 


END OF THE FIRST VOLUME. 



